
Planning and Zoning Commission

City of San Marcos

Regular Meeting Agenda - Final

630 East Hopkins

San Marcos, TX 78666

City Council Chambers6:00 PMTuesday, October 28, 2014

I.  Call To Order

II.  Roll Call

III.  Chairperson's Opening Remarks

IV.  30 Minute Citizen Comment Period

CONSENT AGENDA

Consider approval of the minutes of the Regular Meeting on September 23, 2014.1.

PC-14-28_03 (Blanco Vista, Tract G-H) Consider a request by CSF Civil Group, on 

behalf of Brookfield Residential, for approval of a Final Plat for approximately 20.089 

acres, more or less, out of the William Ward League Survey, Abstract 467, for 53 

residential lots located at Blanco Vista Boulevard and Royal Oak Boulevard.

2.

PUBLIC HEARINGS

PC-14-27_05 (Ace Relocation Replat) Hold a public hearing and consider a request by 

Kurt Prossner on behalf of OBTX LLC, for the resubdivision of approximately 14.72 

acres, known as Lot 1 Block A, Ace Relocation Subdivision, Lot 1A, and Lot 2A, Block 

A, Ace Relocation Subdivision.

3.

ZC-14-03 (Sac-N-Pac) Hold a public hearing and consider a request by ETR 

Development Consulting, LLC, on behalf of Sac-N-Pac, Inc., for a Zoning Change from 

Future Development (FD) to General Commercial (GC) for approximately .545 acres of 

lot 3 of the Sac-N-Pac Centerpoint Subdivision.

4.

SCW-13-02 (205 W Hopkins St) Hold a public hearing and consider a request by SM 

Hopkins, LTD. for a SmartCode Warrant to allow drive-through facility in a SmartCode 

T-5 zoning district at 205 W Hopkins Street.

5.

NON-CONSENT AGENDA
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October 28, 2014Planning and Zoning Commission Regular Meeting Agenda - Final

MUD-14-02 Consider a petition submitted by Metcalfe, Wolfe, Stuart & Williams, on 

behalf of Walton Texas, LP to create a municipal utility district within the City of San 

Marcos Extraterritorial Jurisdiction consisting of 2,358 acres located east of I-35 and 

generally located both north and south of the intersection of FM 1984 and Yarrington 

Road (project commonly known as Cotton Center).

6.

Development Services Report: 

a. Code SMTX Update

7.

V.  Question and Answer Session with Press and Public.

VI.  Adjournment

Notice of Assistance at the Public Meetings

I certify that the attached notice and agenda of items to be considered by the Planning and Zoning 

Commission was removed by me from the City Hall bulletin board on the 

_____________________________ day of _____________________________

_________________________________________________ Title: 

_________________________________________
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City of San Marcos

Legislation Text

630 East Hopkins
San Marcos, TX 78666

File #: ID#13-594, Version: 1

AGENDA CAPTION:

Consider approval of the minutes of the Regular Meeting on September 23, 2014.

Meeting date:  October 28, 2014

Department:  Development Services

Funds Required:  n/a

Account Number:  n/a

Funds Available:  n/a

Account Name:  n/a

CITY COUNCIL GOAL:

BACKGROUND:
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630 East Hopkins

San Marcos, TX 78666City of San Marcos

Meeting Minutes

Planning and Zoning Commission

6:00 PM City Council ChambersTuesday, September 23, 2014

630 E. Hopkins

I.  Call To Order

With a quorum present, the regular meeting of the San Marcos Planning and Zoning Commission 

was called to order by Chair Wood at 6:00 p.m on Tuesday, September 23, 2014 in the Council 

Chambers of the City of San Marcos, City Hall, 630 E. Hopkins, San Marcos, Texas 78666

II.  Roll Call

Commissioner Corey Carothers, Commissioner Jane Hughson, Commissioner 

Brian Olson, Commissioner Angie Ramirez, Commissioner Curtis Seebeck, 

Commissioner Amy Stanfield, and Commissioner Chris Wood

Present 7 - 

Commissioner Kenneth Ehlers, and Commissioner Travis KelseyAbsent 2 - 

III.  Chairperson's Opening Remarks

Chair Wood announced that staff has requested Item 3 of the Consent Agenda be pulled from the 

agenda.  He also advised that Item 4 of the Consent Agenda will be pulled from consent to allow 

staff to make a presentation.

IV.  30 Minute Citizen Comment Period

Camille Phillips spoke in opposition to agenda item 12.  She stated that the area floods already and 

more impervious cover will make things worse.  She added that Capes Camp will also influence flooding.  

Ms. Phillips added that the neighborhood is an established neighborhood and deserves to be protected.  

She pointed out that additional apartments will stress the neighborhood.  Ms. Phillips said that there is 

already high traffic and will increase with additional projects. She asked the Commission to vote against 

the request.

CONSENT AGENDA

Item 3 pulled from the agenda.  Item 4 pulled from the consent agenda to allow staff to make a 

presentation.

1. Consider approval of the minutes of the Regular Meeting on August 26, 2014.

2. Consider approval of the minutes of the Regular Meeting on September 9, 2014.

3. PC-13-37_03 (Vista De Los Santos - Phase 1) Consider a request by HMT Engineering and 

Surveying for approval of a Final Plat and associated Subdivision Improvement Agreement for 

approximately 24.75 acres, more or less, out of the John Williams Survey, Abstract No. 2, 

located near Craddock Avenue and Valencia Way.

4. PC-14-17_03 (Uniprop) Consider a request by Cuatro Consultants on behalf of RSSO, LLC 
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for a Final Plat and the associated Subdivision Improvement Agreement, consisting of 40 

acres out of the J.M Veramendi League number 1, establishing Lots 1, 2, and 3 of the Uniprop 

Subdivision. 

5. PC-14-24_02 (Blanco Vista Tract E Phase 1) Consider a request by CSF Civil Group, LLC, on 

behalf of Brookfield Residential, to approve a preliminary plat for Blanco Vista Tract E, Phase 

1. 

A motion was made by Commissioner Seebeck, seconded by Commissioner Carothers, that  

Consent Agenda Items 1, 2 and 5 of the consent agenda be approved. The motion carried by the 

following vote:

For: Commissioner Carothers, Commissioner Hughson, Commissioner Olson, 

Commissioner Ramirez, Commissioner Seebeck, Commissioner Stanfield and 

Commissioner Wood

7 - 

Against: 0   

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

PC-14-17_03 (Uniprop) Consider a request by Cuatro Consultants on behalf of RSSO, LLC 

for a Final Plat and the associated Subdivision Improvement Agreement, consisting of 40 

acres out of the J.M Veramendi League number 1, establishing Lots 1, 2, and 3 of the Uniprop 

Subdivision. 

Chair Wood opened the public hearing. 

Will Parrish, Planning Technician gave an overview of the request. 

There were no citizen comments and the public hearing was closed.

A motion was made by Commissioner Stanfield, seconded by Commissioner Ramirez, that Item 

4, PC-14-17_03 (Uniprop) be approved with the plat note changes and additions that Notes 3 and 

4 be combined into one note reading: Sidewalks will be constructed at the time of development; 

Note 9- The east one half of Leah Avenue is being constructed with this plat, said road will be 

constructed within the 30' dedication of Right of Way for Leah Avenue; Note 10- No driveway 

constructed on any lot within this subdivision shall be permitted access onto a public roadway 

unless (1) a permit for use of the County roadway Right of Way has been issued under chapter 

751; and (2) the driveway satisfied the minimum spacing requirements for driveways set forth i 

nchapter 721; Note 11- Total number of Lots: 3, average lot size: 12.68 acres including 2 lots 10 

acres or larger, and 1 lot larger than 5.0 acres and smaller than 10 acres.  The motion carried by 

the following vote:

For: Commissioner Carothers, Commissioner Hughson, Commissioner Olson, 

Commissioner Ramirez, Commissioner Seebeck, Commissioner Stanfield and 

Commissioner Wood

7 - 

Against: 0   

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

PUBLIC HEARINGS

6. CUP-14-30 (Shisha Zone Moroccan Hookah Lounge) Hold a public hearing and consider a 

request by Mohamed Anani, on behalf of Hjortin Family Trust, for a conditional use permit to 

allow for a smoking lounge at 700 N LBJ Dr. 
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Chair Wood opened the public hearing. 

Tory Carpenter, Staff Planner gave an overview of the project. 

There were no citizen comments and the public hearing was closed.

A motion was made by Commissioner Seebeck, seconded by Commissioner Olson, that 

CUP-14-30 (Shisha Zone Moroccan Hookah Lounge) be approved. The motion carried by the 

following vote:

For: Commissioner Olson, Commissioner Ramirez, Commissioner Seebeck and 

Commissioner Wood

4 - 

Against: Commissioner Carothers, Commissioner Hughson and Commissioner Stanfield3 - 

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

8. CUP-14-32 (Alcove Self Storage) Hold a public hearing and consider a request by Tyler 

Grooms, on behalf of 90 San Marcos LTD & DFRM Investments for a Conditional Use Permit 

to allow for a self-storage business located at 1615 N IH-35. 

Chair Wood opened the public hearing. 

Will Parrish, Staff Planning Technician gave an overview of the project.

 Tyler Grooms stated that he lives in Austin and feels that they have exceeded the minimum 

requirements for the proposed use.   He pointed out that they will use Light Commercial on most of the 

back half of the building.  Mr. Grooms stated that they are the lowest producers of traffic for commercial 

uses.  He feels it is a good looking product and good appeal for the property.  Mr. Grooms stated he and 

his architect were available to answer questions.  

Felix DeLeon, 707 Uhland Road which is next door to the proposed use stated that his concern is that 

his property is located on the bottom of a slope and when heavy rains occur his property will flood. He 

asked if a retaining wall  and a drainage system will be installed on the proposed property.  

There were no additional comments and the public hearing was closed.

A motion was made by Commissioner Ramirez, seconded by Commissioner Hughson, that 

CUP-14-32 be approved.

An amended motion was made by Commissioner Ramirez, seconded by Commissioner 

Hughson, that CUP-14-32 be approved with conditions that all buildings shall be setback at a 

minimum of 35 feet from any lot which has a residential use other than multifamily and the 

applicant shall comply with applicable screening requirements and the proposed additional 

landscape (trees behind the fence to create a visual screen) screening, and buffer requirements 

as noted in Sections 6.1.2.1 and 6.1.2.4 (3) of the Land Development Code.  The motion carried 

by the following vote:

For: Commissioner Carothers, Commissioner Hughson, Commissioner Olson, 

Commissioner Ramirez, Commissioner Seebeck, Commissioner Stanfield and 

Commissioner Wood

7 - 

Against: 0   

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

Chair Wood called for a vote on the main motion that CUP-14-32 be approved with conditions 

that all buildings shall be setback at a minimum of 35 feet from any lot which has a residential 

use other than multifamily and the applicant shall comply with applicable screening 
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requirements and the proposed additional landscape (trees behind the fence to create a visual 

screen) screening, and buffer requirements as noted in Sections 6.1.2.1 and 6.1.2.4 (3) of the 

Land Development Code.  The motion carried by the following vote:

For: Commissioner Carothers, Commissioner Hughson, Commissioner Olson, 

Commissioner Ramirez, Commissioner Seebeck, Commissioner Stanfield and 

Commissioner Wood

7 - 

Against: 0   

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

7. CUP-14-31 (Alcove Self Storage) Hold a public hearing and consider a request by Tyler 

Grooms, on behalf of 90 San Marcos LTD & DFRM Investments for a Conditional Use Permit 

to allow for a structure with sheet metal siding to be located at 1615 N IH 35.

Chair Wood opened the public hearing. 

Will Parrish, Staff Planning Technician gave an overview of the project. 

There were no public comments and the public hearing was closed.

A motion was made by Commissioner Olson, seconded by Commissioner Stanfield, that 

CUP-14-31 be approved. The motion carried by the following vote:

For: Commissioner Carothers, Commissioner Hughson, Commissioner Olson, 

Commissioner Ramirez, Commissioner Seebeck, Commissioner Stanfield and 

Commissioner Wood

7 - 

Against: 0   

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

9. PSA-14-04 (Trace) Hold a public hearing and consider a request by High Pointe Communities 

for a Preferred Scenario Amendment to change an Area of Stability to a Medium Intensity 

Zone on an approximately 158.4 acre tract along the east side of IH 35, north of Posey Road, 

out of the William H. Van Horn Survey, or alternatively, designate a portion of the area 

appropriate as an Employment Center along IH 35. 

Chair Wood opened the public hearing. 

Amanda Hernandez, Senior Planner noted that a typo was made on the agenda and should read south 

not north of Posey Road. 

Chris Crawford, President of RVI, Planning, Landscape, Architecture 712 Congress Avenue, Suite 300, 

Austin Tx. and Caren Williams gave a presentation of the Preferred Scenario Amendment.  There were 

no additional comments and the public hearing was closed.

A motion was made by Commissioner Stanfield, seconded by Commissioner Hughson, that 

PSA-14-04 be postponed to the October 28th Planning Commission Meeting. The motion failed 

by the following vote:

For: Commissioner Hughson1 - 

Against: Commissioner Carothers, Commissioner Olson, Commissioner Ramirez, 

Commissioner Seebeck, Commissioner Stanfield and Commissioner Wood

6 - 

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 
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A motion was made by Commissioner Stanfield, seconded by Commissioner Olson, that 

PSA-14-04 be denied with the recommendation for the Hybrid option presented by the applicant. 

The motion carried by the following vote:

For: Commissioner Carothers, Commissioner Olson, Commissioner Stanfield and 

Commissioner Wood

4 - 

Against: Commissioner Hughson, Commissioner Ramirez and Commissioner Seebeck3 - 

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

10. PSA-14-05 (Hillert) Hold a public hearing and consider a request by Moeller and Associates 

for a Preferred Scenario Amendment to change an Area of Stability to a Medium Intensity 

Zone for an approximately 563.8 acre tract located along Staples Road, east of Old Bastrop 

Highway out of the William A. Matthews Survey, the William Burnet Survey and the B&G 

Fulcher League in Hays and Guadalupe Counties. 

Chair Wood opened the public hearing. 

David Earl, 6 West Oaks Court, San Antonio, Tx representing the applicant gave a presentation of the 

project.

 Amanda Hernandez, Senior Planner gave an overview of the project. 

Todd Burek, 22711 Castle Peek, San Antonio ceded his time to David Earl. 

David Earl stated that the Commission was given inaccurate information that the property is not within 

the CCN of the City of San Marcos.   Mr. Earl referred to the Hillert Tract annexation in 2008.   He 

pointed out that the property is located within the City of San Marcos Sewer CCN area and is entitled to 

service. 

There were no additional comments and the public hearing was closed.

A motion was made by Commissioner Ramirez, seconded by Commissioner Carothers, that 

PSA-14-05 be denied. The motion carried by the following vote:

For: Commissioner Carothers, Commissioner Hughson, Commissioner Ramirez, 

Commissioner Seebeck, Commissioner Stanfield and Commissioner Wood

6 - 

Against: Commissioner Olson1 - 

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

11. PSA-14-07 (Las Colinas) Hold a public hearing and consider a request by Flying TZ, LP for a 

Preferred Scenario Map Amendment to change an Area of Stability to a Medium Intensity 

Zone for approximately 92.00 acres located between South IH 35 and Old Bastrop Highway 

South of Posey Road out of the Samuel Craft Sr. Survey, or alternatively, designate a portion 

of the area appropriate as an Employment Center along IH 35.  

Chair Wood opened the public hearing. 

Tory Carpenter, Staff Planner gave an overview of the request. 

Reagan Dickerson, said he has been in San Marcos since 1961 and has lived on property since 1980.  

He feels that his request is consistent with the surrounding area in which the commercial area is directly 

across from the highway.  Mr. Dickerson gave an description of the surrounding businesses.  He 

explained that he has shown the plans to city staff since January 2013 and was not aware of any 

inconsistencies.  Mr. Dickerson advised that Baker-Aicklen has not had time to review staff 

Page 5City of San Marcos



September 23, 2014Planning and Zoning Commission Meeting Minutes

recommendations. He pointed out that the issue is that he has the property pre sold and requires a 

medium intensity in the center of the property.  Mr. Dickerson was not concerned about front of the 

property being an employment center. the  He added that he does not want single family on  IH 35.  The 

property will have multi family residential and will consist of tenants that are 55 years or older.    The 

front of the property will consist of a hospitality venue. He said it is important that he attain a medium 

intensity zone. Mr. Dickerson added that he will not develop anything that would reflect poorly on San 

Marcos. 

There were no additional comments and the public hearing was closed.

A motion was made by Commissioner Seebeck, seconded by Commissioner Stanfield, that 

PSA-14-07 be approved. The motion carried by the following vote:

For: Commissioner Carothers, Commissioner Olson, Commissioner Seebeck, 

Commissioner Stanfield and Commissioner Wood

5 - 

Against: Commissioner Hughson and Commissioner Ramirez2 - 

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

12. PSA-14-08 (Thornton) Hold a public hearing and consider a request by ETR Development 

Consulting for a Preferred Scenario Amendment to change an Area of Stability to a High 

Intensity Zone for an approximately 6 acre tract located at the intersection of IH 35 and 

Luciano Flores Boulevard out of the JM Veramendi Survey No. 1. 

Chair Wood opened the public hearing. 

Ed Theriot, ETR Development Consulting, 5395 Hwy, 183 N.,  Lockhart gave an presentation of the 

project.

Amanda Hernandez, Staff Senior Planner gave an overview of the project. 

Diane Wassenich, San Marcos River Foundation said it may be pointless for her to speak because on 

the other side of the river the apartments are already being built with 10' wide tunnels under the 

buildings to carry flood waters .  She pointed out that the property is important floodplain land which 

includes Willow Creek.   Ms. Wassenich felt it was her responsibility to remind the Commission that the 

areas are not appropriate for development and need to be natural areas that absorb flood waters.  There 

were no additional comments and the public hearing was closed.

A motion was made by Commissioner Carothers, seconded by Commissioner Olson, that 

PSA-4-08 be approved. The motion carried by the following vote:

For: Commissioner Carothers, Commissioner Olson, Commissioner Seebeck, 

Commissioner Stanfield and Commissioner Wood

5 - 

Against: Commissioner Hughson and Commissioner Ramirez2 - 

Absent: Commissioner Ehlers and Commissioner Kelsey2 - 

NON-CONSENT AGENDA

13. Development Services Report: 

a. Code SMTX Update

b. Planning & Zoning Commission meeting dates

c. Staff update

Abby Gillfillan gave an update on the Code SMTX Rodeo Events. Kristy Stark advised the Commission 
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that there will be one P&Z meeting in October and one meeting in November. John Foreman announced 

that he has resigned.

V.  Question and Answer Session with Press and Public.

There were no questions from the press and public.

VI.  Adjournment

A motion was made by Commissioner Seebeck, seconded by Commissioner Hughson, that the 

meeting be adjourned at 8:45 p.m.  The motion carried unanimously. 

________________________________   ___________________________________

Chris Wood, Chair                                      Curtis Seebeck, Commissioner

_______________________________   ____________________________________ 

Corey Carothers, Commissioner              Angie Ramirez, Commissioner

_______________________________  ____________________________________ 

Jane Hughson, Commissioner                 Amy Stanfield, Commissioner

_______________________________ 

Brian Olson, Commissioner

ATTEST: 

________________________________ 

Francis Serna, Recording Secretary

Notice of Assistance at the Public Meetings

I certify that the attached notice and agenda of items to be considered by the Planning and Zoning 

Commission was removed by me from the City Hall bulletin board on the 

_____________________________ day of _____________________________

_________________________________________________ Title: 

_________________________________________
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City of San Marcos

Legislation Text

630 East Hopkins
San Marcos, TX 78666

File #: PC-14-28_03, Version: 1

AGENDA CAPTION:

PC-14-28_03 (Blanco Vista, Tract G-H) Consider a request by CSF Civil Group, on behalf of Brookfield

Residential, for approval of a Final Plat for approximately 20.089 acres, more or less, out of the William Ward

League Survey, Abstract 467, for 53 residential lots located at Blanco Vista Boulevard and Royal Oak

Boulevard.

Meeting date:  October 28, 2014

Department:  Development Services

Funds Required:  N/A

Account Number:  N/A

Funds Available:  N/A

Account Name:  N/A

CITY COUNCIL GOAL:

Big Picture Infrastructure

BACKGROUND:

The property, approximately 20.089 acres, more or less, is part of the Blanco Vista Planned Development

District, has a base zoning of Mixed Use, and will provide for 53 residential lots, 3 small park lots and one

drainage lot. The park lots will be maintained by the Blanco Vista H.O.A. and were designed as a way to

reserve the heritage trees that exist on site. Sand Post Place and Ancient Oak Way are two new streets that

are proposed to be constructed in these tracts. 110 feet of Right-of-Way will be dedicated with this plat for the

future extension of Yarrington Road. The proposed plat is consistent with developments in the area and the

PDD. It is not located in floodplain or floodway. The plat meets the criteria set forth in the Land Development

Code and staff recommends approval.
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Staff Report Prepared by the Planning and Development Services Department Page 1 of 2
Date of Report: 10/20/2014

PC-14-28_03 Final Plat,
Blanco Vista, Tract G-H

Applicant Information:
Agent: CSF Civil Group

3636 Executive Center Drive
Suite 209
Austin, Texas 78731

Property Owner: Brookfield Residential
9737 Great Hills Trail
Suite 260
Austin, Texas 78759

Notification: Notification not required

Type & Name of 
Subdivision:

Final Plat, Blanco Vista Tract G-H

Subject Property:
Summary: The subject property is approximately 20.089 acres, more or 

less, and is located at the intersection of Blanco Vista Boulevard
and Royal Oak Boulevard.

Zoning:

Traffic/ Transportation:

Utility Capacity:

Mixed Use/PDD/Single-Family

The property is at the intersection of Blanco Vista Boulevard and 
Royal Oak Boulevard. Sidewalks will be installed as part of the 
development of this plat. The plat proposes two new streets: 
Sand Post Place and Ancient Oak Way. 110 feet of Right-of-Way 
will be dedicated with this plat for the future extension of 
Yarrington Road.

All utilities are provided for on-site.  

Planning Department Analysis:
The subject property is part of the Blanco Vista Planned Development District, and has a base zoning of 
Mixed Use. The Concept Plan shows Tract G in the Mixed Use Commercial/Residential portion of the 
development and Tract H in the single-family portion. Single-family residential is allowed in Tract G per 
the PDD (Ordinance 2011-37). These tracts provide for the development of 53 residential lots, three small 
park lots, and one drainage lot. The applicant designed the three park lots as a way to preserve the 
heritage trees that exist on site. Two streets, Sand Post Place and Ancient Oak Way, are proposed to be 
constructed. The park lots will be maintained by the Blanco Vista H.O.A. The proposed plat is consistent 
with developments in the area and the PDD. The site is part of the continued build-out of the Blanco Vista 
subdivision and is not located in floodplain or floodway. Parkland dedication was completed with the initial 
phase of this project, and is not required for this individual plat. 

The plat does meet the criteria set forth in the Land Development Code and staff recommends approval
of the plat as submitted.



Staff Report Prepared by the Planning and Development Services Department Page 2 of 2
Date of Report: 10/20/2014

Planning Department Recommendation
X Approve as submitted

Approve with conditions or revisions as noted
Alternative N/A
Statutory Denial

The Commission's Responsibility:

The Commission is charged with making the final decision regarding this proposed Final Subdivision Plat. 
The City charter delegates all subdivision platting authority to the Planning and Zoning Commission. The 
Commission's decision on platting matters is final and may not be appealed to the City Council. Your 
options are to approve, disapprove, or to statutorily deny (an action that keeps the applicant "in process") 
the plat.

Prepared By:

Alison E. Brake, CNU-A Planner October 9, 2014
Name                                                         Title                                       Date









City of San Marcos

Legislation Text

630 East Hopkins
San Marcos, TX 78666

File #: PC-14-27_05, Version: 1

AGENDA CAPTION:

PC-14-27_05 (Ace Relocation Replat) Hold a public hearing and consider a request by Kurt Prossner on

behalf of OBTX LLC, for the resubdivision of approximately 14.72 acres, known as Lot 1 Block A, Ace

Relocation Subdivision, Lot 1A, and Lot 2A, Block A, Ace Relocation Subdivision.

Meeting date:  October 28, 2014

Department:  Development Services

Funds Required:  NA

Account Number:  NA

Funds Available:  NA

Account Name:  NA

CITY COUNCIL GOAL: Community Wellness/Strengthen the Middle Class

BACKGROUND:

The applicant is proposing to replat an existing lot into two lots which will front Old Bastrop Road. There are no
public improvements associated with this subdivision. As this subdivision is located outside of City Limits and
within Hays County, it has gone through concurrent review with Hays County and met all requirements for
approval.

Staff has reviewed the request and recommends approval as submitted.
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Staff Report Prepared by the Planning and Development Services Department Page 1 of 2
Date of Report: 08/26/2014

PC-14-27_05, Replat
Lot 1, Block A, Ace Relocation
Subdivision

Type & Name of 
Subdivision:

Replat of Lot 1, Block A, Ace Relocation Subdivision 

Subject Property:
Summary: This is a replat of Lot 1, Block A of the Ace Relocation Subdivision.

The proposed subdivision will create two lots with frontage on Old 
Bastrop Road. This property is located outside of City Limits. The 
original Ace Relocation Subdivision was recorded in 2014.  

Traffic / 
Transportation:

The property reflected within this replat fronts Old Bastrop. No road 
infrastructure is required through this subdivision.

Utility Capacity: Electric service will be provided by Bluebonnet Electric and the water 
service will be provided by Crystal Clear Water Supply Corporation. 
The property is on a septic system. 

Parks proposal: Not required

Zoning:

Surrounding Zoning 
and Land use:

NA

Current Zoning Existing Land Use
N of Property         LI                Industrial
W of Property        NA         Outside of City Limits
S of Property        NA         Outside of City Limits

E of Property        GC                  Vacant

Applicant Information:

Applicant: Kurt Prossner PE
13377 Pond Springs Ste 104
Austin TX 78729

Property Owner: OBTX LLC
5608 Eastgate Drive
San Diego California 92121

Notification: Notice published in the October 12, 2014 San Marcos Daily Record



Staff Report Prepared by the Planning and Development Services Department Page 2 of 2
Date of Report: 08/26/2014

Planning Department Analysis:

The applicant is proposing to replat an existing lot into two lots which will front Old Bastrop Road. There 
are no public improvements associated with this subdivision. As this subdivision is located outside of City 
Limits and within Hays County, it has gone through concurrent review with Hays County officials, who 
have cleared all comments, and determined that the plat meets all requirements for approval.

Staff has reviewed the request and finds the proposed replat meets all criteria of 1.6.8.5 of the Land 
Development Code.

Planning Department Recommendation
x Approve as submitted

Approve with conditions or revisions as noted
Alternative N/A
Denial

The Commission's Responsibility:

The Commission is charged with making the final decision regarding this proposed Subdivision Replat. 
The City charter delegates all subdivision platting authority to the Planning and Zoning Commission.  The 
Commission's decision on platting matters is final and may not be appealed to the City Council.  Your 
options are to approve, disapprove, or to statutorily deny (an action that keeps the applicant "in process") 
the plat.

Prepared By:
Will Parrish       Planning Tech                                    October 15, 2014
Name                                                         Title                                                            Date



















City of San Marcos

Legislation Text

630 East Hopkins
San Marcos, TX 78666

File #: ZC-14-03, Version: 1

AGENDA CAPTION:

ZC-14-03 (Sac-N-Pac) Hold a public hearing and consider a request by ETR Development Consulting, LLC,

on behalf of Sac-N-Pac, Inc., for a Zoning Change from Future Development (FD) to General Commercial

(GC) for approximately .545 acres of lot 3 of the Sac-N-Pac Centerpoint Subdivision.

Meeting date:  October 28, 2014

Department: Development Services

Funds Required: N/A

Account Number: N/A

Funds Available: N/A

Account Name: N/A

CITY COUNCIL GOAL:  Community Wellness/ Strengthen the Middle Class

BACKGROUND:

The applicant is requesting a zoning change from Future Development to General Commercial for a 0.545
acre portion of a 4.732 acre platted lot located near the intersection of Centerpoint Rd and IH 35. The property
is surrounded by a mix of zoning categories including Light Industrial, General Commercial, and Future
Development. The property is within an Employment Center on the Preferred Scenario Map.

The entire 4.732 acre lot was zoned Unzoned, (UZ) prior to 2005, which is the equivalent to the Future
Development designation from the previous code. The portion of the property which is not included in this
request was zoned General Commercial in a City-Wide rezoning in 2005. At that time, the subject 0.545 acres
was zoned Future Development likely because it was shown as being a separate parcel even though it was
under the same ownership.

Staff finds this request is consistent with the Comprehensive Plan Elements and the Land Development code.

Staff recommends approval of the request.
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Zoning Change
ZC-14-03
3900 Block of IH 35 South

Summary:  The applicant is requesting a zoning change from Future Development (FD) to 
General Commercial (GC) for 0.545 acres of the Centerpoint Subdivision, located 
on the 3900 Block of IH 35 South.

Applicant: ETR Development Consulting, LLC
5395 State Highway 183 North
Lockhart, TX 78644

Property Owners: Sac-N-Pac, Inc.
1405 United Drive
San Marcos, TX 78666

Notification:

Response:

Signs were posted on-site and personal notifications of the public hearing were 
mailed on Friday, October 17, 2014

None as of report date.

Property/Area Profile:

Legal Description: 0.545 acres of Lot 3 of the Sac-N-Pac Centerpoint Subdivision

Location: Interstate 35 South, north of Centerpoint Rd.

Existing Use of Property: Vacant

Proposed Use of Property: Unknown

Future Land Use Map: Employment Center

Existing Zoning: Future Development (FD)

Proposed Zoning: General Commercial (GC)

Utility Capacity: Adequate

Neighborhood:

Zoning and Land Use Pattern:

N/A

Current Zoning Existing Land Use Preferred Scenario

N of property LI Industrial / Ingram 
Readymix

Open Space

S of property GC Gas Station / 
Centerpoint Station

Employment Center

E of property GC Outlet Malls Employment Center

W of property FD Agricultural / Vacant Open Space
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Case Summary

The applicant is requesting a zoning change from Future Development to General Commercial for a 
0.545 acre portion of a 4.732 acre platted lot located near the intersection of Centerpoint Rd and IH 35. 
The property is surrounded by a mix of zoning categories including Light Industrial, General Commercial, 
and Future Development. The adjacent land uses include Ingram Readymix, a gas station, Prime Outlets 
and vacant agricultural land. The property is within an Employment Center on the Preferred Scenario 
Map.

The entire 4.732 acre lot was zoned Unzoned, (UZ) prior to 2005, which is the equivalent to the Future 
Development designation from the previous code. The portion of the property which is not included in this 
request was zoned General Commercial in a City-Wide rezoning in 2005. At that time, the subject 0.545 
acres was zoned Future Development likely because it was shown as being a separate parcel even 
though it was under the same ownership. 

The applicant is requesting this zoning change in order to have a consistent zoning category over the 
majority of the site.

Planning Department Analysis

The zoning change request has been reviewed using Vision San Marcos: A River Runs Through Us as 
well as the guidance criteria in Section 1.5.1.5 of the Land Development Code.  

The subject tract lies within an Employment Center on the Preferred Scenario Map. Employment Centers 
are areas designated as appropriate for industrial, large office park, and intensive commercial uses. 
Typically, these uses are located on large sites with excellent road and rail access and access to water 
and sewer infrastructure.

The area around the subject property is a mixture of commercial and industrial uses, with some vacant 
property nearby. While there is no proposed use for the property at this time, any commercial or retail use 
of the property would mainly serve users of IH 35.

A review worksheet is attached to this report which details the analysis of the zoning change using the 
Comprehensive Plan Elements. Staff finds this request is consistent with the Comprehensive Plan 
Elements as summarized below:

 The subject tract lies within an Employment Center on the Preferred Scenario Map - General
Commercial is an eligible zoning category within this zones; therefore, a Preferred Scenario 
Amendment is not required. 

 It is located in the Cottonwood Creek watershed and as a result of its location within an
Employment Center, additional impervious cover for the site is already accounted for within the 
Plan's Water Quality Model. 

 The tract is "moderately" constrained according to the Development Constraints Map - this is due 
mainly to proximity of Cottonwood Creek contained in a drainage channel that lies along the 
northern boundary of the tract.  

 Parkland is not located within walking distance, but a Greenway is shown on the nearby Preferred 
Scenario Map.

 While transportation access to the site is adequate, the Travel Demand Model shows the IH 35 
access road at capacity during peak traffic hours.

In addition, the request has been reviewed against the criteria for zoning changes in the Land 
Development Code as detailed below:

Evaluation Criteria (LDC 1.5.1.5)
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Consistent Inconsistent Neutral

X

Change implements the policies of the adopted Master Plan, including 
the land use classification on the Future Land Use Map and any 
incorporated sector plan maps

The change is consistent with the Preferred Scenario Map and 
Comprehensive Plan Elements in Vision San Marcos.

X
Consistency with any development agreement in effect

No development agreements are in effect for this property.

X

Whether the uses permitted by the proposed change and the standards 
applicable to such uses will be appropriate in the immediate area of the 
land to be reclassified 

The uses allowed by General Commercial zoning are appropriate for the 
immediate surrounding area which is a combination of commercial and 
industrial zoning categories.

X

Whether the proposed change is in accord with any existing or 
proposed plans for providing public schools, streets, water supply, 
sanitary sewers, and other public services and utilities to the area 

The property is currently served with City water and wastewater. There are no 
Capital Improvement Plan projects anticipated in the immediate area.

X
Other factors which substantially affect the public health, safety, morals, 
or general welfare 

None noted.

Additionally, the Commission should consider:

(1) Is the property suitable for use as presently zoned?
Staff evaluation: The current zoning designation of FD Future Development is a default zoning 
designation that restricts use of the land to agricultural uses until the land is ready to be 
developed for a particular non-agricultural use.   

(2) Has there been a substantial change of conditions in the neighborhood surrounding the subject 
property? 
Staff evaluation: There have been no substantial changes in the area.

(3) Will the proposed rezoning address a substantial unmet public need?
Staff evaluation: This would not address a substantial unmet public need.

(4) Will the proposed rezoning confer a special benefit on the landowner/developer and cause a 
substantial detriment to the surrounding lands?
Staff evaluation: No, there is no special benefit to the landowner and no detriment to surrounding 
lands.

(5) Will the proposed rezoning serve a substantial public purpose?
Staff evaluation: The rezoning does not serve a substantial public purpose. 
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Staff presents this request to the Commission and recommends approval as submitted.

Planning Department Recommendation:
        X Approve as submitted

                      Approve with conditions or revisions as noted  N/A
       Alternative  N/A

Denial

The Commission's Responsibility:

The Commission is required by law to hold a public hearing and receive public comment regarding the 
proposed zoning. After considering the public input, the Commission is charged with making an advisory 
recommendation to the City Council regarding the request. The City Council will ultimately decide whether 
to approve or deny the zoning change request. The Commission’s advisory recommendation to the 
Council is a discretionary decision. 

Prepared by:
Tory Carpenter, CNU-A         Planner October 15, 2014
Name Title Date



ZC-14-03 Zoning Change Review
(By Comp Plan Element)

LAND USE – Preferred Scenario Map / Land Use Intensity Matrix
YES NO

(map amendment required)
Does the request meet the intent of the Preferred 
Scenario Map and the Land Use Intensity Matrix?

X

ECONOMIC DEVELOPMENT – Furthering the goal of the Core 4 through the three strategies

STRATEGY SUMMARY Supports Contradicts Neutral
Preparing the 21st

Century Workforce
Provides / Encourages educational 
opportunities

X

Competitive 
Infrastructure & 
Entrepreneurial 
Regulation

Provides / Encourages land, utilities and 
infrastructure for business

X

The Community of 
Choice

Provides / Encourages safe & stable 
neighborhoods, quality schools, fair wage jobs, 
community amenities, distinctive identity 

X

ENVIRONMENT & RESOURCE PROTECTION – Land Use Suitability & Development Constraints
*INCLUDE MAP* 1

(least)
2 3

(moderate)
4 5

(most)
Level of Overall Constraint X X

Constraint by Class 
Cultural X
Edwards Aquifer X
Endangered Species
Floodplains X
Geological X
Slope X
Soils X
Vegetation X
Watersheds X
Water Quality Zone X

ENVIRONMENT & RESOURCE PROTECTION –
Located in Subwatershed: Cottonwood Creek

ANALYSIS FOR PSA ONLY 0-25% 25-50% 50-75% 75-100% 100%+
Modeled Impervious Cover Increase Anticipated for watershed X
                          Additional Impervious Cover was anticipated within Intensity Zones
Additional Impervious Cover Increase Anticipated

Anticipated pollutants: N/A



NEIGHBORHOODS – Where is the property located
CONA Neighborhood(s): N/A
Neighborhood Commission Area(s): Sector 4
Neighborhood Character Study Area(s): N/A

PARKS, PUBLIC SPACES AND FACILITIES –Availability of parks and infrastructure
YES NO

Will Parks and / or Open Space be Provided? X
Will Trails and / or Green Space Connections be Provided? X

Public Facility Availability
YES NO

Parks / Open Space within ¼ mile (walking distance)? X
Wastewater service available? X
Water service available? X

TRANSPORTATION – Level of Service (LOS), Access to sidewalks, bicycle lanes and public transportation
A B C D F

Existing Daily LOS                         ROADWAY 1: IH 35 Access Road
                                                     

X

Existing Peak LOS                          ROADWAY 1: IH 35 Access Road
                                                         

X

Preferred Scenario Daily LOS      ROADWAY 1: IH 35 Access Road
                                                         

X

Preferred Scenario Peak LOS      ROADWAY 1: IH 35 Access Road X

N/A Good Fair Poor
Sidewalk Availability X

YES NO
Adjacent to existing bicycle lane? X
Adjacent to existing public transportation route? X

Notes: 













City of San Marcos

Legislation Text

630 East Hopkins
San Marcos, TX 78666

File #: SCW-14-03, Version: 1

AGENDA CAPTION:

SCW-13-02 (205 W Hopkins St) Hold a public hearing and consider a request by SM Hopkins, LTD. for a

SmartCode Warrant to allow drive-through facility in a SmartCode T-5 zoning district at 205 W Hopkins Street.

Meeting date:  October 28, 2014

Department:  Development Services

Funds Required:  N/A

Account Number:  N/A

Funds Available:  N/A

Account Name:  N/A

CITY COUNCIL GOAL:  Community Wellness/ Strengthen the Middle Class

BACKGROUND:

The applicant is requesting a warrant to allow the construction of a drive-through facility at 205 W Hopkins

Street. The applicant is proposing expansion of the existing vacant building for a 3,500 sf restaurant.

Staff believes the intent can best be met through site improvements. The existing building will be brought

closer to the street frontage and a covered seating area will be built along the sidewalk. Access will be taken

on Feltner Ally and Fredericksburg Street and the two existing driveways on Hopkins Street will be closed.

Other SmartCode requirements being met include bicycle parking, construction of a new sidewalk with street

trees, and landscaping which would screen parking.

Staff provides this request to the Commission for your consideration and recommends approval of the
SmartCode Warrant to allow a drive-through facility based on the proposed site improvements.

City of San Marcos Printed on 10/24/2014Page 1 of 1

powered by Legistar™
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SCW-14-03
SmartCode Warrant 
Drive-Through
205 W Hopkins Street

Staff Report Prepared by the Planning and Development Services Department Page 1 of 3

Summary:

Applicant: SM Hopkins, LTD.
506 Lavaca Street, # 1160
Austin, TX 78701

Property Owner: SM Hopkins, LTD.
506 Lavaca Street, # 1160
Austin, TX 78701

Applicant Request: Request for a SmartCode Warrant to allow a drive-through facility.

Notification Public hearing notification mailed on October 17, 2014  

Response: None as of date of report.

Property Area/Profile:

Location: 205 W Hopkins St

Legal Description: Lots 7-8, Block 15, Original Town of San Marcos

Frontage On: W Hopkins Street, Feltner Ally, and Fredericksburg Street

Neighborhood: Downtown

Existing Zoning: T5

Future Land Use Map: Downtown – High Intensity

Existing Utilities: Adequate.

Existing Use of Property: Vacant Building

Zoning and Land Use 
Pattern:

Current Zoning Existing Land Use
N of Property            T5 HEB
S of Property             T5 Strip Retail
E of Property             T5 Bank
W of Property             T5 / CS Coffee House / Price Center

Code Requirements:

A Warrant is a ruling that would permit a practice that is not consistent with a specific provision of the 
SmartCode, but is justified by the provisions of Section 1.3 Intent.  The Warrant process requires 
personal notification of property owners within 200’ and a public hearing before the Planning and Zoning 
Commission.

Land Use is regulated in the base SmartCode within the Specific Use and Function section (Table 5.7). 
The use of a drive-through facility may be allowed only by Warrant.  
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Comments from Other Departments:

Warrants are reviewed by the interdepartmental SmartCode Development Review Committee (DRC) 
which is comprised of members of Planning, Permitting, Building, Main Street, Engineering and Public 
Services. The DRC reviews and provides comments repeatedly throughout the review process for 
building and site design issues.

Fire and Police reviewed the request separately and approved with no comments.

Background:

The applicant is renovating and expanding an existing vacant building at 205 West Hopkins Street 
between Feltner Alley and Fredericksburg Street.  The proposed finished product would be a 3,500 sq ft 
restaurant with a drive-through facility at the rear of the building.  The applicant seeks a warrant to allow 
the drive-through facility, to include a driveway that is wider than 24 feet.

Planning Department Analysis:

Since the warrant request relates to the expansion of an existing structure rather than building an entirely 
new structure, staff believes the intent under Section 1.3 and can best be met through site improvements. 
The existing building will be brought closer to the street frontage along Hopkins Street and a covered 
seating area will be built along the sidewalk. Two existing driveways on Hopkins Street, which is an A 
Grid street will be closed.  More appropriately for a T5 zone, access will now be taken off of Feltner Alley 
and Fredericksburg Street. Other SmartCode requirements being met include bicycle parking,
construction of a new sidewalk with street trees, and landscaping which would screen parking.

The property is close to the University and staff and the applicant worked hard to find a solution that 
balances the non-conforming auto-oriented characteristics of the site with the SmartCode’s demands for 
compact, mixed-use, pedestrian-friendly development patterns. 

While a drive-through encourages vehicular traffic that could conflict with the intent of the SmartCode to 
respect and accommodate pedestrians, the proposed improvements can provide higher quality 
pedestrian spaces that come more into conformance with the SmartCode. Specific elements that 
contribute to the project meeting the intent of the Code are:

 Relocation of driveways from Hopkins Street to the side street and alley;
 The wider driveway, not being on the primary frontage along Hopkins has no significant impact on 

pedestrians and enables the enhanced street edge and pedestrian orientation along Hopkins 
Street;

 The majority of parking removed from the first layer and screened at the frontage;
 Sidewalk installation on Hopkins Street that is consistent with the prescribed cross-section;
 Landscaping buffer/screening along both frontages; and
 Outdoor patio space on Hopkins Street frontage.

The proposed improvements are largely consistent with the Intent policies listed below from Section 1.3.

1.3.2 Region
b. That growth strategies should encourage Infill and redevelopment in parity with New Communities.

1.3.3. The Community
a. That neighborhoods and Regional Centers should be compact, pedestrian-oriented and Mixed Use. 
b. That neighborhoods and Regional Centers should be the preferred pattern of development and that 
Districts specializing in a single use should be the exception. 
c. That ordinary activities of daily living should occur within walking distance of most dwellings, allowing 
independence to those who do not drive.
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f. That appropriate building densities and land uses should be provided within walking distance of transit 
stops.
g. That Civic, Institutional and Commercial activities should be embedded downtown, not isolated in 
remote single-use complexes

1.3.4. The Block and the Building
a. That buildings and landscaping should contribute to the physical definition of Thoroughfares as Civic 
places.
b. That development should adequately accommodate automobiles while respecting the pedestrian and 
the spatial form of public areas.
c. That architecture and landscape design should grow from local climate, topography, history, and 
building practice. 

1.3.5. The Transect
The final design of the project must also meet the intent of the T-5 Transect zone as defined within 
Section 1.3.5. The project should offer a mix of uses or contribute to a mixed use environment, be an 
attached building, contain street trees, and promote substantial pedestrian activity.  The building must 
also be oriented to the street, define a street wall and contain one of the T-5 frontage types. As proposed, 
the addition will meet this intent.

Staff provides this request to the Commission for your consideration and recommends approval 
of the SmartCode Warrant to allow a drive-thru facility based on the proposed site improvements.

Planning Department Recommendation:
          X                       Approval

Denial

The Commission's Responsibility:

The Commission is required by law to hold a public hearing and receive public comment on this 
application.  After considering the public input, the Commission is charged with making a decision to 
approve or deny the Warrant.

The Commission’s decision is discretionary. In evaluating the impact of the proposed Warrant on 
surrounding properties, the Commission should consider the extent to which the practice:

 enables, encourages and qualifies the implementation of the SmartCode policies on Intent;
 is consistent with policies of the Comprehensive Plan and Downtown Master Plan;
 is compatible with the character and integrity of adjacent developments and the general intent of 

the Transect. 

The following standards are not available for Warrants: 
a. the maximum dimensions for traffic lanes;
b. the required provision of Rear Alleys; and
c. the Base Residential Densities.

Tory Carpenter, CNU-A Planner October 22, 2014
Name Title Date
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630 East Hopkins
San Marcos, TX 78666

File #: MUD-14-02, Version: 1

AGENDA CAPTION:

MUD-14-02 Consider a petition submitted by Metcalfe, Wolfe, Stuart & Williams, on behalf of Walton Texas,

LP to create a municipal utility district within the City of San Marcos Extraterritorial Jurisdiction consisting of

2,358 acres located east of I-35 and generally located both north and south of the intersection of FM 1984 and

Yarrington Road (project commonly known as Cotton Center).

Meeting date:  October 28, 2014

Department:  Planning & Development Services

Funds Required:  N/A

Account Number:  N/A

Funds Available:  N/A

Account Name:  N/A

CITY COUNCIL GOAL:

Big Picture Infrastructure

BACKGROUND:

The applicant is requesting consent to the creation of a Municipal Utility District within the City of San Marcos

Extraterritorial Jurisdiction (ETJ). The 2,358 acre site is generally located in Caldwell County, east of the San

Marcos Regional Airport and north of the City of Martindale ETJ.

City of San Marcos Printed on 10/24/2014Page 1 of 1
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Municipal Utility District (MUD)
MUD 14-02
Cotton Center Municipal Utility 
District 1

Summary:  The applicant is requesting consent to the creation of a Municipal Utility District within the 
City of San Marcos Extraterritorial Jurisdiction (ETJ). The 2,358 acre site is generally located 
in Caldwell County, east of the San Marcos Regional Airport and north of the City of 
Martindale ETJ.

Applicant: Becky Collins, Manager
Walton Development and Management TX, LLC
515 Congress Avenue, Suite 1620
Austin, Texas 78701

Owner: Walton Texas, LP

Property/Area Profile:

Legal Description: A 2,358 acre tract of land out of the William Pettus League, Abstract No. 21, the 
Thomas Maxwell League, Abstract No. 188, and the Thomas Yates League, 
Abstract No. 313

Location: Situated in Caldwell County, east of the San Marcos Regional Airport and north 
of the City of Martindale ETJ.

Existing Use of Property: Ag / Vacant

Proposed Use of Property: Residential, Industrial, Office, Regional Commercial, Neighborhood Commercial, 
Institutional, Parks & Open Space

Future Land Use Map: Low Density Residential

Existing Zoning: ETJ

Proposed Zoning: TBD

Sector: ETJ

Zoning Existing Land Use Future Land Use

N of Property ETJ
  Low Density Residential / 

Ag / Vacant
Low Density Residential

S of Property ETJ
Low Density Residential / 

Ag / Vacant
Low Density Residential

E of Property ETJ
Low Density Residential / 

Ag / Vacant
Low Density Residential

W of Property
P / FD / 

ETJ
Institutional / Low Density 
Residential / Ag / Vacant

Low Density Residential

Area Zoning and 
Land Use Pattern:
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Case Summary

Walton Development and Management TX, LLC owns approximately 2,358 acres of un-platted, vacant 
land east of the San Marcos Regional Airport and north of the City of Martindale ETJ. All of this land is 
within the City of San Marcos Extraterritorial Jurisdiction (ETJ). The applicant is proposing to create one
Municipal Utility District (MUD), encompassing 2,358 acres, which will be created by special act of the 
Texas Legislature. As proposed, the MUD would facilitate the construction of a predominantly residential 
and mixed use development, with a portion of the land developed as industrial, office, commercial and
regional commercial. The applicant’s request and petition for consent to creation of a MUD are attached.

The City Manager and staff engaged in good-faith negotiations with the applicant regarding the City’s 
consent to the creation of the Cotton Center MUD No. 1.  The Consent Agreement outlines the conditions 
under which the City is willing to consent to the creation of the District within its ETJ. The negotiated 
Consent Agreement is included in your packet and includes the following main points:

 City consents to the creation of the District by special act of the Legislature;
 The District will be comprised of approximately 2,358 acres, which includes all residential, 

industrial and commercial, institutional, parks and open space land shown on the Conceptual 
Land Use Plan;

 Additional Land, as shown in Exhibit B to the Consent Agreement, may be annexed into the 
District at any time;

 The District will be divided into separate Sub-Districts that have the ability to issue bonds and 
exercise the full powers of the District;

 Industrial and Regional Commercial Land is included in the District; however, no election 
authorizing the issuance of debt will be held that includes a portion of the Industrial and 
Commercial Land; 

 Land to be developed for Industrial and Commercial use will be removed from the District, 
thereby allowing the City to annex those areas;

 The District will enter into a Strategic Partnership Agreement that provides for City sales and use 
tax on commercial and retail to be split between the City and the District;

 City’s consent may be withdrawn if the district fails to meet certain organizational benchmarks;
 A Master Development Fee of one-million seven-hundred thousand dollars will be paid to the City 

from the Developer’s reimbursement from the issuance of bonds;
 Provides for specific exemptions to Chapter 70 of the City’s Code of Ordinances;
 The District will enter into a Development Agreement for the development of the property prior to 

the issuance of any bonds (which will allow the city to impose its zoning and land use regulations
on the property within the district as well as city codes relating to health and safety);

 Water service will be provided by a third-party provider that holds a CCN to serve the area;
 Wastewater service will be provided by the City of San Marcos; and
 Provides requirements and limitations on the issuance of bonds for district improvements.

Comments from other Departments:

The contents of the petition meet the requirements of Section 54.016 of the Texas Water Code and
Section 212.172 of the Texas Local Government Code.

Planning Department Analysis

The City has an adopted policy relating to the creation of Municipal Utility Districts. Pursuant to Sec. 
70.051 of the City of San Marcos Code of Ordinances, the purposes of this policy are to:

1. Encourage quality development;
2. Allow the city to enforce reasonable land use and development regulations;



Page 3 of 6

3. Provide for construction of infrastructure consistent with city standards and city inspection of such 
infrastructure;

4. Facilitate cost-effective construction of infrastructure consistent with city standards and city 
inspection of such infrastructure;

5. Provide notice to residents of the district that the city may annex the district at some future time;
6. Establish guidelines for reasonable conditions to be placed on:

a) Issuance of bonds by the district; and 
b) The City’s consent to creation of the district, including conditions consistent with the city’s 

water and sewer bond ordinances regarding creation of districts that might otherwise 
detrimentally compete with the city’s utility systems;

7. Establish guidelines for other mutually beneficial agreements by the city and the district; and
8. Provide a procedural framework for responding to a petition seeking the city’s consent to the 

creation of the district.

If the City Council consents to the creation of a MUD then it should impose the following requirements as 
conditions of the City’s consent unless the city council determines that the requirements are not 
appropriate:

Evaluation Conditions and Criteria for Consent to Creation of Districts 
(Sec. 70.052)Consistent Inconsistent Neutral

X

1) The utility district shall contain acreage necessary to ensure the 
economic viability of the utility district but no more acreage than can 
be feasibly annexed at one time. In general a district is not 
expected to include less than 200 nor more than 500 acres.

City and Owner agree that the District will be divided…into
separate Sub-Districts comprised of a minimum of 200 and a 
maximum of 550 acres of land, in no event, will the District 
and/or a Sub-District comprised of more than 550 acres be 
allowed to issue bonds unless the City consents and approves 
such bond issue.

X

2) The economic viability of the utility district must be shown in the 
same manner as required by the state.

The engineering report addresses economic viability.

X

3) The consent resolution and agreement must reflect and conform 
to all the applicable stipulations of this policy.

The Agreement provides for specific exemptions to Chapter 70 of 
the City’s Code of Ordinances.

X

4) The city council must determine that the utility district is not likely 
to be annexed by the city or be served by city water and 
wastewater within three years. This determination shall not be 
binding on the city however.

While adjacent to the city limits, it was determined that this property 
is not likely to be annexed or served by the city water utility within 
three years.  
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Evaluation Conditions and Criteria for Consent to Creation of Districts 
(Sec. 70.052)Consistent Inconsistent Neutral

X

5) When the city council receives a petition for creation of a utility 
district within the city’s extraterritorial jurisdiction, it shall be 
evaluated in accordance with the master plan, the impacts of the 
utility district and the policy set forth in this division.

The petition has been evaluated in accordance with the Vision San 
Marcos Comprehensive Plan, the anticipated impacts of the utility 
district and all applicable City of San Marcos codes and ordinances.

X

6) It is in the city’s preferred growth area.

The property is adjacent to one of the City’s preferred growth areas 
(San Marcos Regional Airport Employment Center).

X

7) The city does not support MUDS that are in industrial or 
commercial areas.

Industrial and Regional Commercial Land is included in the District; 
however, it may not be included in a debt-issuing Sub-District 
unless designated for residential development. Land to be 
developed for industrial and regional commercial uses will be 
removed from the District prior to final plat, allowing annexation by 
the City.

X

8) The district’s ad valorem tax rate will approximate or exceed the 
city’s rate

The Sub-Districts’ ad valorem tax rate will approximate or exceed 
the City’s tax rate. 

X

9) It must be located entirely within the city’s extraterritorial 
jurisdiction.

The Cotton Center MUD District No. 1 is located entirely within the 
City’s ETJ.

X

10) The city discourages the use of sewer package treatment 
plants.

Wastewater utility service will be provided by the City.

X

11) It will require the developer(s) to contribute a portion of 
infrastructure without reimbursement by the MUD or the city.

The provisions in Texas Administrative Code, Title 30, Chapter 
293.47 and any other applicable rule allowing for exceptions to the 
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Evaluation Conditions and Criteria for Consent to Creation of Districts 
(Sec. 70.052)Consistent Inconsistent Neutral

requirement that the Developer pay a portion of the costs 
associated with the construction of the District improvements shall 
be applicable to the Owner and District.

X

12) The development supported by the MUD provides extraordinary 
public benefits (such as extension or enhancement of 
infrastructure, affordable housing, environmental improvement, 
public transportation facilities and open space). Whether 
development supported by the MUD provides sufficient public 
benefits should be determined by weighing the value of the benefits 
to the community, and to the property in the MUD, against the costs 
to the city including delayed annexation. The city council will 
consider benefits including but [not] limited to:

a) Land use controls (including land plans) that otherwise 
would not be available in the city’s ETJ;

b) Amenities that would not typically accompany a 
development with conventional financing;

c) Connectivity with other existing city infrastructure;

d) The potential for city capital improvements program funds 
to be redirected to other high priority needs by financing 
capital infrastructure with alternative MUD financing and by 
the application of post-annexation surcharges;

e) School and public safety sites, and transportation 
infrastructure, sufficient to meet development needs.

The development supported by the District provides public benefits 
including but not limited to the following:

i. The City’s land use controls will apply within the District 
pursuant to a development agreement  providing for a  
high quality residential and commercial development;

ii. The District or another provider will provide water, 
wastewater and drainage infrastructure allowing the 
potential for city capital improvement program funds to be 
redirected to other high priority City needs; 

iii. The development will include certain amenities such as 
parks and green space, the accommodation of schools 
and certain public facilities; 

iv. The development will provide connectivity to the City’s 
existing transportation systems.

v. The development is not located in or over an 
environmentally sensitive aquifer recharge zone.
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Staff recommends consent to the creation of the Cotton Center Municipal Utility District No. 1 
within the City of San Marcos Extraterritorial Jurisdiction, finding that the applicant and the City 
have reached agreement on the City’s proposed terms regarding Industrial and Regional 
Commercial Land, Strategic Partnership Agreement and Fees prior to the City Council Public 
Hearing scheduled for November 18, 2014.

Planning Department Recommendation:
Approve as submitted
Approve with conditions or revisions as noted
Alternative
Denial

The Commission's Responsibility:

The Commission is required, pursuant to Chapter 70, Section 70.102 of the San Marcos Code, to review 
and make an advisory recommendation to the City Council regarding the City’s consent and conditions of
its consent.  The recommendation of the Commission is forwarded to the City Council.

Prepared by:
Kevin Burke Economic and Development Coordinator October 23, 2014
Name Title Date

































































 
CONSENT AGREEMENT 

 
 

THE STATE OF TEXAS  § 
  § 

COUNTY OF HAYS § 
 

This Consent Agreement (the “Agreement”) is between the CITY OF SAN MARCOS, 
TEXAS a home rule city located in Hays County, Texas (the “City”),  and WALTON TEXAS, LP, 
a Texas limited partnership  (“Primary Owner”), in its capacity as a property owner and in its capacity 
as an operator and manager authorized to enter into and sign this Agreement on behalf of the Individual 
Owners (as further defined herein) (Primary Owner and Individual Owners are collectively referred to 
herein as “Owner”). The City and Owner are sometimes collectively herein referenced as the “Parties,” 
and individually, as a “Party”. Upon final creation of COTTON CENTER MUNICIPAL UTILITY 
DISTRICT No. 1 (the “District”),  a district to be created pursuant to state law  and by Special Act 
of the Texas Legislature (the “Enabling Act”), the District will join in this Agreement and be bound 
by certain of the provisions as identified herein.  

 
 

INTRODUCTION 
 
 

Owner owns approximately 2,358 acres of land located in the extraterritorial jurisdiction of the 
City (the “Land” or the “Property”). The Land is more particularly described by metes and bounds 
on the attached Exhibit “A”. Owner desires to have the City's consent to the creation of a municipal 
utility district on the Land that will be later divided into sub-districts in accordance with Section 
2.02 herein. 

 
The City has adopted an ordinance that regulates the creation and review of special districts 

within the City’s corporate limits and its extraterritorial jurisdiction (“ETJ”).  
 
The City has determined, pursuant to the terms of this Agreement and the requirements of 

Chapter 70 of the City Code of Ordinances (the “Code”), to consent to the creation and operation of the 
District. The City will benefit from (i) the quality of the development that will result from the plan set 
forth in the Development Agreement; and (ii) the creation of the District to finance the water and 
wastewater and drainage infrastructure and the construction of roadways under the terms of this 
Agreement.  

 
The City hereby makes the following findings:  
 

a. The City is not likely to annex the District or serve the District within three (3) years 
from the date of the approval of this Agreement.  

b. The City is not likely to provide water services to the District; 
c. The District is adjacent to the City’s preferred growth area; 
d. The District is entirely within the city’s extraterritorial jurisdiction; 
e. The development supported by the District provides public benefits including but not 

limited to the following:   
 

i. The City’s land use controls will apply within the District pursuant to a 
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development agreement  providing for a  high quality residential and commercial 
development; 
 

ii. The District or another provider will provide water, wastewater and drainage 
infrastructure allowing the potential for city capital improvement program funds 
to be redirected to other high priority City needs;  
 

iii. The development will include certain amenities such as parks and green space, 
the accommodation of schools and certain public facilities;  

 
iv. The development will provide connectivity to the City’s existing transportation 

systems. 
 

v. The development is not located in or over an environmentally sensitive aquifer 
recharge zone.  
 

THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, including the agreements set forth below, the parties contract as follows. 

 
 

ARTICLE I  
DEFINITIONS 

 
 
Section 1.01 Definitions.  

 In addition to the terms defined elsewhere in this Agreement or in the City’s ordinances, the 
following terms and phrases used in this Agreement will have the meanings set out below: 
 

a. “Additional Land” means any of the approximately 63 acres and of land, more 
particularly described in Exhibit “B,” that the Primary Owner desires to add to the 
Project boundaries and that may be included in the District. 
 

b.  “Agreement” means this Consent Agreement between the City of San Marcos, Texas 
and Owner. 

   
c. “Bonds” means the bonds, notes and other obligations of a Sub-District.  

 
d. “City” means the City of San Marcos, Texas, a home-rule city located in Hays County, 

Texas. 
 

e. “Industrial and Regional Commercial Land” means those portions of the Land within the 
boundaries of the District that may be developed for industrial, regional commercial or 
office development as defined in the City Code.  
 

f. “Commission” means the Texas Commission on Environmental Quality or its successor 
state agency. 

 
g. “Development Agreement” means the development agreement to be entered into 

concerning the District as amended from time to time by the Parties. 
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h. “District” means the Cotton Center Municipal Utility District No. 1 to be created as a 

special district through special act of the Texas Legislature and as a political subdivision 
of the State of Texas pursuant to Article III Section 52 and Article XVI, Section 59 of the 
Texas Constitution and authorized under Chapters 49 and 54 of the Texas Water Code 
with the authority to construct, operate, manage and maintain water and wastewater 
systems, drainage and water quality systems, roadways, parks and related facilities, and 
authorized to levy an ad valorem tax and issue bonds. 
 

i. “Effective Date” means the date of approval by the City of San Marcos City Council. 
 

j. “Individual Owners” means, collectively, all persons, entities, and trusts (other than 
Walton Texas, LP, Walton Silver Crossing, Walton Austin, Walton Martindale and 
Walton Martindale 2) that own an interest in the Property, including an undivided, tenant-
in-common interest, and that have granted to Walton Texas, LP, full power and authority 
to operate, administer and act for and on their behalf with respect to their interests in the 
Property.   

 
k. “Land” means the approximately 2,358 acres of land located in the City's extraterritorial 

jurisdiction, described by metes and bounds on Exhibit “A”. 
 
l. “Owner” means the Primary Owner and the Individual Owners or any subsequent owner 

of Property that is a successor or assignee of rights from Owner in accordance with 
Section 7.02 of this Agreement.  

 
m. “owner”, when spelled with lower case,  means Primary Owner, the Individual Owners 

and any future owners of any portion of the Property.  
 
n. “Primary Owner” means initially, Walton Texas, LP, and any entity to which Walton 

Texas, LP, may assign its rights and obligations as Primary Owner in accordance with 
Section 7.02 of this Agreement. It is hereby acknowledged that the Primary Owner owns 
various portions of the Property in common with or as a manager for the Individual 
Owners and various Tenants in Common agreements and CCRs and has the right and 
authority to act on behalf of the Individual Owners.  

 
o. “Property” means the Land.  

 
p. “Sub-District” means a municipal utility district created through the sub-division of the 

District pursuant to the District’s Enabling Act and vested with the same authority as the 
District and with total land and boundaries established in accordance with Section 2.02.  

 
 

ARTICLE II DISTRICT 
CREATION 

 
 
Section 2.01 Consent to Creation of District. 

City acknowledges receipt of Primary Owner’s request, in accordance with Section 54.016 of the 
Texas Water Code, for creation of the District that may exercise all powers granted by Chapters 49 and 54 
of the Texas Water Code. On the Effective Date of this Agreement, City has approved an ordinance (a 
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form of which is attached as Exhibit “C”), consenting to the inclusion of the Land within the District. 
City agrees that the Ordinance and this Agreement constitute the City's consent to the creation of the 
District within its ETJ. No further action will be required on the part of City to evidence its consent; 
however, City agrees to promptly provide any reasonable additional confirmation of its consent that may 
be required by Owner or the District if requested to do so. 

 
 
Section 2.02 Division of District.  

a. City and Owner agree that the District will be divided in accordance with the Enabling Act 
into separate Sub-Districts comprised of a minimum of 200 and a maximum of 550 acres 
of land, in no event, will the District and/or a Sub-District comprised of more than 550 
acres be allowed to issue bonds unless the City consents and approves such bond issue.  
  
Any request for a Sub-District that does not meet the size limitations in subpart (a) above 
requires the approval of the City Council.  The City shall consider a size adjustment request so 
as to afford the Owner the flexibility to create economically viable district and marketable 
development.  Notwithstanding the limitations established above, the City agrees that the 
District, initially comprised of 2,358 acres is not subject to these acreage limitations. 

 
b. This Agreement specifically grants the City's consent to the Sub-Districts provided that the 

District has no outstanding bond indebtedness and has not levied an ad valorem tax. The 
District and any Sub-District created by the division of the District shall provide the City a 
copy of the Order completing the division and creating the Sub-District.  

 
c. Each resulting S u b -D istrict created by the division of the District shall be bound by the 

terms of this Agreement.  
 
d. Notwithstanding anything to the contrary contained herein, only a Sub-District created in 

accordance with the parameters of this Section 2.02 shall be able to issue bonds and otherwise 
operate in accordance with the Enabling Act and state law. 

 
 
Section 2.03 Annexation by the City.   
 The City and Owner agree that the District or Sub-Districts will be annexed in accordance with the 
terms of the Development Agreement and the Strategic Partnership Agreement.  
 

Section 2.04 Annexation by the District; Additional Land.  
a. The District or a Sub-District may annex the Additional Land without further consent from 

the City. The City agrees that the Additional Land shall become part of the Project which 
shall be subject to the terms of this Agreement and the Development Agreement. 
 

b. Except as provided in subpart (a) above, the District may not annex any land into its 
boundaries without the prior written consent of the City as required by Section 54.0165 of 
the Texas Water Code. The City may not place any conditions or other restrictions on the 
expansion of the District other than those expressly permitted by Section 54.016(e) of the 
Texas Water Code.  Any land annexed into the District must comply with Chapter 70 of the 
City Code and this Agreement.  
 

c. It is agreed that the annexation of the Additional Land or any land into the District or a Sub-
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District will comply with acreage limits, subject to administrative approval provisions 
detailed in Section 2.02(a). 

 
d. With respect to the Industrial and Regional Commercial Land, the City and Owner agree to 

the following:  
 

i. The Industrial and Regional Commercial Land shall be included in the boundaries 
of the District pursuant to the Enabling Act;  

ii. The Owner agrees that no election authorizing the issuance of debt will be held that 
includes a portion of the Industrial and Regional Commercial Land unless and until 
a revised Concept Land Plan is approved pursuant to the Development Agreement 
that identifies the lands as residential, or final plat is approved by the City which 
provides for residential use of such portion of the Industrial and Regional 
Commercial Land; and   

iii. If any Industrial and Regional Commercial Land is platted or otherwise issued a 
permit for a commercial or industrial use, the District shall take action to remove 
such land from the District, in accordance with Chapter 70 of the City Code and the 
procedures of Chapters 49 and 54 of the Texas Water Code, prior to final plat 
approval by the City.  

 
e. The District and Owner, on behalf of itself and respective successors and assignees, 

covenant and agree that, except upon written consent of the City, neither the District nor 
Owner will: (1) seek or support any effort to incorporate the Land or any part thereof; or (2) 
sign, join in, associate with, or direct to be signed any petition seeking to incorporate the 
Land or seeking to include the Land within the boundaries of any other special district, 
assessment jurisdiction, other municipality, or any other incorporated entity other than the 
City. 

 
 
Section 2.05 Strategic Partnership Agreement.  

a. The Board of Directors of the District (the “Board”) or a Sub-District created by the 
division of the District shall authorize the negotiation and execution of a Strategic 
Partnership Agreement, substantially in the form attached here as Exhibit “D”, which will 
set forth the terms and conditions for the City’s annexation of commercial areas of the Land 
for limited purposes in accordance with Section 43.0751 Texas Local Government Code 
and Section 2.04 of the City Charter.  
 

b. The Strategic Partnership Agreement shall permit the City to impose a sales and use tax on 
all eligible commercial and retail activities in areas annexed for limited purposes at the 
same rate it is imposed by the City, and that the City shall pay the District or Sub-District an 
amount equal to forty percent (40%) of the Sales and Use Tax revenues collected and paid 
to the City as reflected in sales tax reports provided by the Comptroller to the City and the 
City will retain the remainder sixty percent (60%).  
 

c. A Sub-District may not issue bonds until a Strategic Partnership Agreement is negotiated 
and approved by the City and the District or a Sub-District, and a fully executed original 
Strategic Partnership Agreement is provided to the City. 
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Section 2.06 Withdrawal of City Consent.   
 The City’s consent to the creation of the District shall be deemed withdrawn if: 

a. The District is not created by the state within thirty six (36) months from the date of the 
ordinance granting the City’s consent; or 
 

b. The District has not held a confirmation election within twenty four (24) months from the 
date of its creation by the legislature; or 
 

c. The District has not created a Sub-District within twenty four (24) months of the 
confirmation election of the District; or 

 
d. The construction of public improvements, in accordance with a Public Improvements 

Construction Plan approved by the City, has not started on the property in a Sub-District 
within twenty four (24) months of the Sub-District’s confirmation election. It being 
specifically acknowledged that the construction of any public improvements within any 
Sub-district created by the division of the District or any portion of the Land shall be 
deemed to meet this requirement for all of the Land; and upon the commencement of said 
construction on the property in the Sub-District, the withdrawal of City consent shall not 
occur.  

 
 

Section 2.07 Fees.   
a. As additional consideration for this Agreement the Owner shall pay the City an 

Administrative Fee and a Master Development Fee, which is in addition to any other 
applicable City fees and sums due under the Development Agreement.  
 

b. Administrative Fee. An administrative fee of one-hundred and seventy thousand ($170,000) 
dollars shall be paid to the City by the Owner on or before the Effective Date of this 
Agreement. This fee shall be for the sole use and benefit of the City for any purpose as the 
City in its discretion may decide. 
 

c. Master Development Fee. A Master Development fee of approximately one million seven 
hundred thousand ($1,700,000) dollars shall be paid to the City out of the net Owner 
reimbursement from the proceeds from the issuance of bonds by the Sub-District at the rate 
$700 per acre of each Sub-District.   
 

d. The City, Owner, District and resulting Sub-District agree that the payment of the Master 
Development Fee is to be paid from the net Developer reimbursement from the proceeds of 
bonds issued by the Sub-District in conjunction with the closing of each such series of bonds 
but in any event not later than thirty (30) days from the date of closing on a series of bonds. 
After the 10th anniversary of the Effective Date of this Agreement, the per acre fee out of the 
net Owner reimbursement from each series of bonds is subject to increase at a rate equal to 
the percentage increase in the City’s ad valorem tax rate over that same period. 
 

e. The Owner hereby makes a partial assignment of its reimbursement rights to the City as 
evidenced by Exhibit “E” attached hereto and made a part hereof for all purposes. No 
assignment of Owner’s reimbursement rights shall be effective unless and until the City 
receives notice of such assignment accompanied by a fully executed Partial Assignment of 
Reimbursement Rights pursuant to which the city has a right to receive the Master 
Development Fee payable out of owner reimbursements as bonds are issued in accordance 
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with this Agreement.  
 

Section 2.08 Records.  
a. The District or Sub-District shall submit its annual audit to the City when such audit is 

required by the Commission.  
  

b. All public information of the District and Sub-District shall be available to the public in 
accordance with the Texas Public Information Act.  

 
 

Section 2.09 Authority of Consent Agreement.   
a. The City and Owner acknowledge that this Agreement is authorized under state law and 

Chapter 70 of the City’s Code of Ordinances.  The City and Owner further agree; however, 
that certain provisions of Chapter 70 shall be adjusted as provided below with respect to the 
District:   

 
i. 70.053 (a) -- The provisions in Texas Administrative Code, Title 30, Chapter 293.47 

and any other applicable rule allowing for exceptions to the requirement that the 
Developer pay a portion of the costs associated with the construction of the District 
improvements shall be applicable to the Owner and District.   

ii. 70.053(b) – The City agrees to allow reimbursement of soft costs up to fifteen (15%) 
percent of total construction costs per bond issuance.  

iii. 70.053(c) and (d) – The provisions of 6.01(b) of this Agreement will apply with respect 
to the amenities and/or road improvements that may be constructed with bonds.   

iv. 70.054(3) -- The City agrees that the Owner may be required to comply with the 
specifications and standards of the service provider for water service.  

v. 70.054(7) – The City agrees that compliance with Section 6.03 of this Agreement will 
meet this requirement.   

vi. 70.054(14) – The City agrees that Owner will dedicate easements and/or improvements 
to both public and private entities subject to the nature and purpose of such easements 
and improvements.  

 
b. The City and Owner acknowledge that to the extent that there is any conflict between this 

Agreement and Chapter 70, the terms of this Agreement shall prevail.  Further, in the event 
of any conflict between this Agreement or Chapter 70 and TCEQ Rules, the TCEQ Rules 
will prevail.  
 
 

Section 2.10  Deferred Submittal of Required Materials under Chapter 70.   
 Notwithstanding the terms of Chapter 70, the Owner will provide the information listed below 
prior to the Bond election for each Sub-District:   
 

a. Market Study; 
b. Transportation impact statement; 
c. Bond Issue Requirements;  
d. Proposed Tax Rates;  
e. Oversize construction participation agreements (if any); and  
f. Utility district annexations (if applicable).  
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ARTICLE III 
DEVELOPMENT PLAN, PARKS AND ROADWAYS 

 
 

Section 3.01 Land Use.  
 Owner agrees to enter into a Development Agreement with the City to delay annexation of the 
District by the City, establish certain restrictions and commitments imposed and made in connection with 
the development of the District in order to provide increased certainty to Owner and City for a period of 
years’ and to identify land uses and other aspects of the development of the District under the authority 
granted by Section 212.172 of the Texas Local Government Code. The Development Agreement must be 
executed by Owner, approved by the City and filed in the Caldwell County Deed Records prior to any 
Sub-District bond election. The Land will be developed in accordance with the standards and 
requirements set forth in the Development Agreement.  The Conceptual Land Use Plan attached hereto 
as Exhibit “F” is for illustrative purposes only.  The Development Agreement and land plan attached to 
such Development Agreement will provide the land use regulations for the District. 
 

Section 3.02 Parks and Open Space.  
 The parks and open space will be constructed and dedicated in accordance with the Development 
Agreement. 
 

Section 3.03 Roadway Improvements, right-of-way, easements and other land dedications.  
 The roadway improvements, right-of-way, easements and other land dedications will be 
constructed and dedicated in accordance with the Development Agreement.  
 
 

ARTICLE IV 
WATER AND WASTEWATER SERVICES 

 
 
Section 4.01 Water Services.   
 The water service to the District will be provided by a third party provider that holds the CCN to 
serve the area and in accordance with an agreement between the third party provider, the Owner and the 
District or Sub-District.  
 

Section 4.02 Wastewater Services.   
a. The wastewater service to the District will be provided by the City in accordance with a 

wastewater service agreement, the form of which will be attached as an exhibit to the 
Development Agreement.   

 
b. The City hereby agrees to allow the extension, improvement of, and connection to City 

wastewater facilities to provide service to the District up to a maximum of 7,530 service 
units equivalent. Owner anticipates that the District will require 7,530 service units of 
wastewater from the City.  At the time of execution of this Agreement City agrees that it 
will have sufficient wastewater capacity to serve the District.  Upon completion of the 
improvements necessary to connect the District to the City’s wastewater facilities, which 
improvements will be described in the wastewater service agreement referred to in sub-
part (a) above; the City agrees that it will serve the District. City further acknowledges 
that its approval of any preliminary or final subdivision plat of property within the District 
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shall constitute a representation by the City that it has sufficient wastewater capacity 
available to serve the platted lots at the time of plat approval. 

 

ARTICLE V 
AUTHORITY 

 
 
Section 5.01 Authority.  
 This Agreement is entered into under the statutory authority of Section 54.016 of the Texas 
Water Code and Section 212.172 of the Texas Local Government Code. The Parties intend that this 
Agreement guarantee the continuation of the extraterritorial status of the Land; authorize certain general 
uses and development on the Land; provide for infrastructure for the Land; specify the uses and 
development of the Land after annexation; and provide other lawful terms and considerations relating 
to the Land. Except as modified by this Agreement or an approved Development Agreement, Chapter 
70 of the City’s Code of Ordinances effective at the time this Agreement is executed shall apply. 
 
 
Section 5.02 Vested Rights.  
 Execution of this agreement, under Section 212.172 of the Texas Local Government Code, 
constitutes a permit under Chapter 245. 
 
 

ARTICLE VI 
ISSUANCE OF BONDS, TAX RATE 

 
 

Section 6.01 Bonds.  
a. The Sub-District may issues bonds as authorized under applicable state law, the Enabling 

Act, Section 70.053 of the Code and this Agreement as authorized by the City.  
 

b. A The Sub-District shall have authority to issue bonds for the purposes and projects 
identified in the District’s Enabling Act, in Chapter 54 of the Texas Water Code, as 
amended, and any and all other applicable state law applicable to the District’s authority to 
operate and manage its system. Bond financing may be utilized for the construction of 
water infrastructure, wastewater infrastructure, drainage and storm sewer infrastructure, 
water quality, roads – including sidewalks built at the time of the road construction, fire-
fighting  services, and parks and recreation facilities, if applicable, in the future. 

 
c. Bonds issued by the Sub-District shall comply with the following requirements: 

 
i. Maximum maturity of 25 years; 

ii. Except for refunding bonds, the net effective interest rate of the bonds, taking into 
account any discount or premium, will not exceed two percent above the highest 
average interest rate reported by the Daily Bond Buyer in its weekly "20 Bond Index" 
during the one-month period preceding the date notice of sale is given; 

iii. The bonds shall expressly provide that the issuing Sub-District reserves the right to 
redeem the bonds at any time subsequent to the tenth anniversary of the date of 
issuance, without premium; 

iv. The bonds will have a fixed interest rate, not a variable rate, unless the issuing Sub-
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District secures the prior approval of City; and 
v. Any refunding bonds must provide for a minimum of three percent (3%) value savings, 

and the latest maturity of the refunding bonds may not extend beyond the latest 
maturity of the refunded bonds, unless the issuing Sub-District secures the prior 
approval of City. 

 
 
Section 6.02 Economic Feasibility.  
 At least 30 days before issuance of bonds, except refunding bonds, the issuing Sub-District's 
financial advisor shall certify in writing that the bonds are being issued within the existing economic 
feasibility guidelines established by the Commission for Sub-Districts issuing bonds for water, sewer 
or drainage facilities in the county in which the issuing district is located. The Sub-District shall 
deliver certification to the city clerk, the city manager and the director of finance. 
 

Section 6.03 Notice of Bond Issues.  
a. At least th i r ty (30) days before the issuance of bonds, the S u b - District shall 

deliver to the City Manager and City Attorney the notice as to: 
 

i. The amount of the bonds being proposed for issuance;  
 

ii. The projects to be funded by such bonds; and  
 

iii. The proposed debt service tax rate after issuance of the bonds.  
 

b. Within thirty (30) days after the issuing Sub-District closes the sale of a series of bonds, 
the issuing Sub-District shall deliver to the city manager a copy of the final official 
statement for such series of bonds. If the City requests additional information regarding 
such issuance, the Sub-District shall promptly provide such information at no cost to City. 

 

Section 6.04 Compliance with Agreements.  
 At least thirty (30) days before issuance of bonds, the Sub-District shall certify to City in writing 
that the Sub-District is in substantial compliance with the Consent Ordinance approved by the City, with 
this Agreement, the Strategic Partnership Agreement and all other agreements between City, the District or 
Sub-Districts. 
 

Section 6.05 Tax Rate.  
 The Sub-Districts’ ad valorem tax rate will approximate or exceed the City’s tax rate.    
 

Section 6.06 Notice of Tax Rate and Material Events.  
 The Sub-District shall: 
 

a. Send a copy of each order levying an ad valorem tax rate to the City within thirty (30) 
days after the adoption; 

 
b. Send a copy of each annual audit to City pursuant to 2.08(b) of this Agreement; 

 
c. Provide a copy to City of each material event notice filed under applicable federal 
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securities laws or regulations within thirty (30) days after filing;  
 

d. Notify the City of the date for the confirmation election; and 
 

e. Provide notice to the City of the creation of any Sub-District. 
 
 

ARTICLE VII 
TERM, ASSIGNMENT AND REMEDIES  
 
 

Section 7.01 Term.   
 The term of this Agreement will commence on the Effective Date and continue for twenty 
(20) years thereafter, unless terminated on an earlier date under other provisions of this Agreement 
or by written agreement of the City,  Owner and District. Upon the expiration of twenty (20) years, this 
agreement may be extended, at the Owner’s request and with City Council approval, for up to two 
additional successive ten year periods.  
 

Section 7.02 Assignment. 
a .  Owner may assign this Agreement with respect to all or part of such Owner’s ownership 

portion of Property from time to time to a purchaser of all or a portion of the Property.  Any 
assignment must be in writing, must set forth the assigned rights and obligations without 
modification or amendment, and must be executed by Owner and the proposed assignee. 
Owner shall provide City and Primary Owner notice of each such assignment, including a 
copy of the assignment.  Upon such assignment or partial assignment, Owner shall be fully 
released from any and all obligations under this Agreement and shall have no further 
liability with respect to the part of the Property so assigned, except as to a default that 
occurred prior to the date of the assignment, provided that the assignee assumes any and all 
obligations under this Agreement applicable to the part of Property included in the 
assignment.  A default by any subsequent assignee shall not constitute a default by Owner 
under this Agreement, but only under such partial assignment.  
 

b. Primary Owner may assign, in whole but not in part, its rights and obligations as Primary 
Owner so long as it owns any portion of the Property (the "Ownership Threshold"), 
provided that the assignee assumes any and all obligations under this Agreement applicable 
to the part of Property included in the assignment.  Notice of all assignments of the rights 
and obligations of the Primary Owner shall be given to the City within fifteen (15) days 
after execution, and thereafter such Notice shall be recorded in the real property records of 
the County.  When Primary Owner, together with its affiliates, does not satisfy the 
Ownership Threshold, the rights and obligations of the Primary Owner shall automatically 
terminate; and from and after such termination, this Agreement shall be interpreted without 
regard to such rights and obligations. 
 
 

Section 7.03 Remedies.  
a. In the event of default by any party, a non-defaulting party may give the defaulting 

party written notice specifying the default (the “Notice”). If the defaulting party fails to 
fully cure any default that can be cured by the payment of money ("Monetary Default") 
within thirty (30) days after receipt of the Notice, or fails to commence the cure of any 
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default specified in the Notice that is not a Monetary Default within thirty (30) days of 
the date of the Notice, and thereafter to diligently pursue such cure to completion, 
then the other party shall be entitled to a proper writ issued by a court of competent 
jurisdiction compelling and requiring the defaulting party to observe and perform the 
covenants, obligations and conditions described in this Agreement. The non-defaulting 
party may employ attorneys to pursue its legal rights and if it prevails before any 
court or agency of competent jurisdiction, the defaulting party shall be obligated to pay 
all expenses incurred by the non-defaulting party, including reasonable attorneys’ fees 
not to exceed the usual and customary rate charged by the City Attorney.  

 
b. No bonds shall be issued during any period in which Owner is not in compliance 

with any consent requirements contained in this Agreement or any court order 
compelling performance under this Agreement.  Further, during the cure period and 
continuing until the default or breach is cured, the District is prohibited from taking 
any affirmative act to issue Bonds until the default or breach has been cured.  The 
City shall have all rights to enjoin the issuance of Bonds during any period during 
which a default or breach remains uncured under this Section.  If Owner fails to 
cause the District to cure any default or breach, Owner shall not enter into any 
agreements with the District or seek reimbursement from the District for any 
expenses incurred in connection with the District or the development of the Land 
until the default or breach has been cured. 

 

7.04 Cooperation. 
a. The City, Owner, and the District each agree to execute any further documents or 

instruments as may be necessary to evidence their respective agreements. 
 
b. In the event of any third party lawsuit or other claim relating to the validity of this 

Agreement or any actions taken hereunder, the City, Owner, and the District agree to 
cooperate in the defense of such suit or claim, and to use their respective best efforts to 
resolve the suit or claim without diminution in their respective rights and obligations 
under this Agreement. 

 
 

ARTICLE VIII 
MISCELLANEOUS PROVISIONS 

 
 

Section 8.01 Notice.   
 Any notice given under this Agreement must be in writing and may be given: (i) by depositing 
it in the United States mail, certified, with return receipt requested, addressed to the party to be notified 
and with all charges prepaid; or (ii) by depositing it with Federal Express or another service 
guaranteeing “next day delivery”, addressed to the party to be notified and with all charges prepaid; 
(iii) by personally delivering it to the party, or any agent of the party listed in this Agreement, or (iv) 
by facsimile with confirming copy sent by one of the other described methods of notice set forth. Notice 
by United States mail will be effective on the earlier of the date of receipt or three (3) days after the 
date of mailing. Notice given in any other manner will be effective only when received. For purposes 
of notice, the addresses of the parties will, until changed as provided below, be as follows: 
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City:  City of San Marcos  
630 East Hopkins  
 San Marcos, Texas 78666 
Attention: City Manager 

 
With Required Copy to:  City Attorney, Legal Department   

630 East Hopkins  
San Marcos, Texas 78666 

 
Owner:  Walton Texas, LP 

c/o Walton Development and Management TX, LLC 
1445 Ross Avenue, Suite 4775 
Dallas, Texas 75202 
Attention: John Vick 

 
With a Copy to:  Walton Texas, LP 

c/o Walton Development and Management TX, LLC 
515 Congress Avenue, Suite 1620 
Austin, Texas 78701 
Attention: Becky Collins 

 
With a Copy to:  Walton International Group (USA), Inc. 

4800 N. Scottsdale Road, Suite 4400 
Scottsdale, AZ 85251 

Attn: Wayne G. Souza, General Counsel 
 

With a Copy to:  Steven Metcalfe 
Metcalfe Wolff Stewart & Williams 
221 W. 6th Street  
Suite 1300 
Austin, Texas 78701 
 

District: Trey Lary  
Allen Boone Humphries Robinson, LLP 
1108 Lavaca Street 
Suite 510 
Austin, Texas 7870I 
 

 
The parties may change their respective addresses to any other address within the United States of 
America by giving at least five (5) days written notice to the other party. Owner and the District 
may, by giving at least five (5) days written notice to the City, designate additional parties to 
receive copies of notices under this Agreement. 

 
 
Section 8.02 Severability; Waiver. 

a. If any provision of this Agreement is illegal, invalid, or unenforceable, under present or 
future laws, it is the intention of the parties that the remainder of this Agreement not be 
affected, and, in lieu of each illegal, invalid, or unenforceable provision, that a provision 
be added to this Agreement which is legal, valid, and enforceable and is as similar in 
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terms to the illegal, invalid or enforceable provision as is possible. 
 

b. Any failure by a Party to insist upon strict performance by the other Party of any material 
provision of this Agreement will not be deemed a waiver thereof or of any other 
provision, and such Party may at any time thereafter insist upon strict performance of any 
and all of the provisions of this Agreement. 

 
 

Section 8.03 Applicable Law and Venue.  
 The interpretation, performance, enforcement and validity of this Agreement is governed by the 
laws of the State of Texas. Venue will be in a court of appropriate jurisdiction in Caldwell County, 
Texas. 
 
 
Section 8.04 Entire Agreement.  
 This Agreement contains the entire agreement of the Parties. With the exception of the 
Development Agreement and the Strategic Partnership Agreement, there are no other agreements or 
promises, oral or written, between the Parties regarding the subject matter of this Agreement. This 
Agreement can be amended only by written agreement signed by Owner, City and District (after its 
creation). 
 
 
Section 8.05 Exhibits, Headings, Construction and Counterparts.  
 All schedules and exhibits referred to in or attached to this Agreement are incorporated into 
and made a part of this Agreement for all purposes. The paragraph headings contained in this Agreement 
are for convenience only and do not enlarge or limit the scope or meaning of the paragraphs. Wherever 
appropriate, words of the masculine gender may include the feminine or neuter, and the singular may 
include the plural, and vice-versa. The Parties acknowledge that each of them have been actively and 
equally involved in the negotiation of this Agreement. Accordingly, the rule of construction that any 
ambiguities are to be resolved against the drafting party will not be employed in interpreting this 
Agreement or any exhibits hereto. This Agreement may be executed in any number of counterparts, each 
of which will be deemed to be an original, and all of which will together constitute the same 
instrument. This Agreement will become effective only when one or more counterparts, individually or 
taken together, bear the signatures of all of the parties. 
 
 
Section 8.06 Time.  
 Time is of the essence of this Agreement. In computing the number of days for purposes of 
this Agreement, all days will be counted, including Saturdays, Sundays and legal holidays observed 
by banks in Hays County; however, if the final day of any time period falls on a Saturday, Sunday 
or legal holiday, then the final day will be deemed to be the next day that is not a Saturday, Sunday or 
legal holiday. 
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Section 8.07 Authority for Execution.  
 The City certifies, represents, and warrants that the execution of this Agreement is duly 
authorized and adopted in conformity with its City Charter and City ordinances.  Owner hereby 
certifies, represents, and warrants that the execution of this Agreement is duly authorized and adopted 
in conformity with the articles of incorporation and bylaws or partnership agreement of each entity 
executing on behalf of Owner. 
 

Section 8.08 Exhibits.  
 The following exhibits are attached to this Agreement, and made a part hereof for all 
purposes: 
 

Exhibit “A” – Metes and Bounds Description of the Land 
Exhibit “B”– Map depicting Additional Land  
Exhibit “C” – Form of Consent Ordinance 
Exhibit “D” – Form of Strategic Partnership Agreement 
Exhibit “E” – Assignment and Assumption Agreement 
Exhibit “F” – Conceptual Land Use Plan 
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on the 

dates indicated below. 
 

CITY OF SAN MARCOS, TEXAS 
 
 
 
 
 
By: ___________________________ 

Daniel Guerrero, Mayor 
 
 
 
 
 
 

ATTEST: 
 
 
_____________________________ 
Jamie Lee Pettijohn 
City Clerk 
 
 

 
 

STATE OF TEXAS  § 
§ 

COUNTY OF HAYS    § 
 
This instrument was acknowledged before me the __ day of ________, 2014 by __________________, 
Mayor of City of San Marcos, Texas, a home-rule city, on behalf of the City. 
 
 
 

 
 
Notary Public Signature 
 
 
 
 
 
Printed Name: ___________________________ 
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WALTON TEXAS, LP, , a Texas limited partnership, on behalf of itself in its capacity as an Owner 
of the Property and on behalf of the Individual Owners in its capacity as operator and manager of the 
interests of the Individual Owners of the Property 
 
By:  Walton Texas GP, LLC, a Texas limited liability company, 

its General Partner 
 
 

By: WALTON INTERNATIONAL GROUP, INC, a Nevada corporation, its Manager 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
 

 
 

 
STATE OF ARIZONA § 
  §  
COUNTY OF MARICOPA  § 
 
 
This instrument was acknowledged before me on ______________________, 2014, by 
______________________________ and _____________________________, each an Authorized 
Signatory of Walton International Group, Inc., a Nevada corporation, Manager of Walton Texas GP, 
LLC, a Texas limited liability company, General Partner of Walton Texas, LP, a Texas limited 
partnership, on behalf of such partnership. 
 
 
             
       Notary Public, State of Arizona 
  [Seal] 
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WALTON SILVER CROSSING LP, an Alberta (Canada) limited partnership  
 
By: WALTON SILVER CROSSING CORPORATION, an Alberta (Canada) corporation,  

its General Partner 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
 
 
PROVINCE OF ALBERTA   ) 

) 
CITY OF CALGARY    ) 
 
 

On this ____ day of ________________, 2014, before me, a Notary Public in and for said 
Province of Alberta, personal appeared 
_________________________________________ and_______________________________, to me 
personally known, who, being by me duly sworn (or affirmed), did say that each of them is an 
Authorized Signatory of Walton Silver Crossing Corporation, an Alberta (Canada) corporation, the 
General Partner of Walton Silver Crossing LP, an Alberta (Canada) limited partnership, and that said 
instrument was signed on behalf of said limited partnership by authority of its partners, and said persons 
acknowledged said instrument to be the free act and deed of said General Partner for and on behalf of the 
said limited partnership. 

IN WITNESS WHEROF, I have hereunto set my hand and affixed my seal the day and year last 
above written. 
 
 
             

Notary Public in and for the Province of Alberta 
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WALTON TX AUSTIN LAND LP, an Alberta (Canada) limited partnership  
 
By: WALTON TX AUSTIN LAND CORPORATION, an Alberta (Canada) corporation,  

its General Partner 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
PROVINCE OF ALBERTA   ) 

) 
CITY OF CALGARY    ) 
 
 

On this ____ day of ________________, 2014, before me, a Notary Public in and for said 
Province of Alberta, personal appeared __________________________________ and 
___________________________________, to me personally known, who, being by me duly sworn (or 
affirmed), did say that each of them is an Authorized Signatory of Walton TX Austin Land Corporation, 
an Alberta (Canada) corporation, the General Partner of Walton TX Austin Land LP, an Alberta 
(Canada) limited partnership, and that said instrument was signed on behalf of said limited partnership 
by authority of its partners, and said persons acknowledged said instrument to be the free act and deed of 
said General Partner for and on behalf of the said limited partnership. 

IN WITNESS WHEROF, I have hereunto set my hand and affixed my seal the day and year last 
above written. 
 
 
             

Notary Public in and for the Province of Alberta 
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WALTON TX MARTINDALE LP, an Alberta (Canada) limited partnership  
 
By: WALTON TX MARTINDALE CORPORATION, an Alberta (Canada) corporation,  

its General Partner 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
 
 
PROVINCE OF ALBERTA   ) 

) 
CITY OF CALGARY    ) 
 
 

On this ____ day of ________________, 2014, before me, a Notary Public in and for said 
Province of Alberta, personal appeared ____________________________________ and 
____________________________________, to me personally known, who, being by me duly sworn (or 
affirmed), did say that each of them is an Authorized Signatory of Walton TX Martindale Corporation, 
an Alberta (Canada) corporation, the General Partner of Walton TX Martindale LP, an Alberta (Canada) 
limited partnership, and that said instrument was signed on behalf of said limited partnership by 
authority of its partners, and said persons acknowledged said instrument to be the free act and deed of 
said General Partner for and on behalf of the said limited partnership. 

IN WITNESS WHEROF, I have hereunto set my hand and affixed my seal the day and year last 
above written. 
 
 
             

Notary Public in and for the Province of Alberta 
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WALTON TX MARTINDALE LP 2, an Alberta (Canada) limited partnership  
 
By: WALTON TX MARTINDALE 2 CORPORATION, an Alberta (Canada) corporation,  

its General Partner 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
 
PROVINCE OF ALBERTA   ) 

) 
CITY OF CALGARY    ) 
 
 

On this ____ day of ________________, 2014, before me, a Notary Public in and for said 
Province of Alberta, personal appeared ____________________________________ and 
________________________________, to me personally known, who, being by me duly sworn (or 
affirmed), did say that each of them is an Authorized Signatory of Walton TX Martindale 2 Corporation, 
an Alberta (Canada) corporation, the General Partner of Walton TX Martindale LP 2, an Alberta 
(Canada) limited partnership, and that said instrument was signed on behalf of said limited partnership 
by authority of its partners, and said persons acknowledged said instrument to be the free act and deed of 
said General Partner for and on behalf of the said limited partnership. 

IN WITNESS WHEROF, I have hereunto set my hand and affixed my seal the day and year last 
above written. 
 
 
              

Notary Public in and for the Province of Alberta 
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COTTON CENTER MUNICIPAL UTILITY DISTRICT NO. 1 
 

By:      
Name:      
Title:      
Date:      
 

 
 
 
 
ATTEST: 
 
      
Name:      
Title:      
 
 
 
 
 
 
 

STATE OF TEXAS  § 
§ 

COUNTY OF HAYS  § 
 
This instrument was acknowledged before me the   day of ________, 2014__________________, 
President of Cotton Center Municipal Utility District No.1 , a district operating under Chapters 49 
and 54 of the Texas Water Code, on behalf of said District. 
 
 
 
 

Notary Public Signature 
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EXHIBIT “A”  

 
Metes and Bounds Description of the Land 
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EXHIBIT “B” 
 

MAP DEPICTING ADDITIONAL LAND 
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EXHIBIT “C” 
 

FORM OF CONSENT ORDINANCE  
 

ORDINANCE NO. ___ 
 

AN ORDINANCE GRANTING THE CONSENT OF THE CITY OF SAN 
MARCOS, TEXAS, TO THE CREATION OF COTTON CENTER 
MUNICIPAL UTILITY DISTRICT NO. 1 WITHIN THE CITY'S 
EXTRATERRITORIAL JURISDICTION 

 
WHEREAS, the City of San Marcos (the "City") received a Petition for Consent to the 

Creation of a MUNICIPAL UTILITY DISTRICT for 2,358 acres currently located in the City's 
extraterritorial jurisdiction, a copy of which petition is attached as Exhibit A; and 

 
WHEREAS, Section 54.016 of the Texas Water Code and Section 42.042 of the Local 

Government Code provide that land within a municipality's extraterritorial jurisdiction may not be 
included within a district without the municipality's written consent;  

 
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 

SAN MARCOS, TEXAS:  
That the City Council of the City of San Marcos, Texas, gives its written consent to the 

creation of the Cotton Center Municipal Utility District No. 1 on 2,358  acres of land, as 
described in the attached petition. 

 
 
PASSED AND APPROVED on the   day of   ,,  2014. 

 
 
  
 _______________________ 
 Mayor 
 
 
 
ATTEST: 

 
 
 
 
 

Secretary 
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EXHIBIT “D” 
 

FORM OF STRATEGIC PARTNERSHIP AGREEMENT 
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EXHIBIT “E” 
 

ASSIGNMENT AND ASSUMPTION AGREEMENT 
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EXHIBIT “F” 
 

CONCEPTUAL LAND USE PLAN 
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CONSENT AGREEMENT 

 
 

THE STATE OF TEXAS  § 
  § 

COUNTY OF HAYS § 
 

This Consent Agreement (the “Agreement”) is between the CITY OF SAN MARCOS, 
TEXAS a home rule city located in Hays County, Texas (the “City”),  and WALTON TEXAS, LP, 
a Texas limited partnership  (“Primary Owner”), in its capacity as a property owner and in its capacity 
as an operator and manager authorized to enter into and sign this Agreement on behalf of the Individual 
Owners (as further defined herein) (Primary Owner and Individual Owners are collectively referred to 
herein as “Owner”). The City and Owner are sometimes collectively herein referenced as the “Parties,” 
and individually, as a “Party”. Upon final creation of COTTON CENTER MUNICIPAL UTILITY 
DISTRICT No. 1 (the “District”),  a district to be created pursuant to state law  and by Special Act 
of the Texas Legislature (the “Enabling Act”), the District will join in this Agreement and be bound 
by certain of the provisions as identified herein.  

 
 

INTRODUCTION 
 
 

Owner owns approximately 2,358 acres of land located in the extraterritorial jurisdiction of the 
City (the “Land” or the “Property”). The Land is more particularly described by metes and bounds 
on the attached Exhibit “A”. Owner desires to have the City's consent to the creation of a municipal 
utility district on the Land that will be later divided into sub-districts in accordance with Section 
2.02 herein. 

 
The City has adopted an ordinance that regulates the creation and review of special districts 

within the City’s corporate limits and its extraterritorial jurisdiction (“ETJ”).  
 
The City has determined, pursuant to the terms of this Agreement and the requirements of 

Chapter 70 of the City Code of Ordinances (the “Code”), to consent to the creation and operation of the 
District. The City will benefit from (i) the quality of the development that will result from the plan set 
forth in the Development Agreement; and (ii) the creation of the District to finance the water and 
wastewater and drainage infrastructure and the construction of roadways under the terms of this 
Agreement.  

 
The City hereby makes the following findings:  
 

a. The City is not likely to annex the District or serve the District within three (3) years 
from the date of the approval of this Agreement.  

b. The City is not likely to provide water services to the District; 
c. The District is adjacent to the City’s preferred growth area; 
d. The District is entirely within the city’s extraterritorial jurisdiction; 
e. The development supported by the District provides public benefits including but not 

limited to the following:   
 

i. The City’s land use controls will apply within the District pursuant to a 
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development agreement  providing for a  high quality residential and commercial 
development; 
 

ii. The District or another provider will provide water, wastewater and drainage 
infrastructure allowing the potential for city capital improvement program funds 
to be redirected to other high priority City needs;  
 

iii. The development will include certain amenities such as parks and green space, 
the accommodation of schools and certain public facilities;  

 
iv. The development will provide connectivity to the City’s existing transportation 

systems. 
 

v. The development is not located in or over an environmentally sensitive aquifer 
recharge zone.  
 

THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, including the agreements set forth below, the parties contract as follows. 

 
 

ARTICLE I  
DEFINITIONS 

 
 
Section 1.01 Definitions.  

 In addition to the terms defined elsewhere in this Agreement or in the City’s ordinances, the 
following terms and phrases used in this Agreement will have the meanings set out below: 
 

a. “Additional Land” means any of the approximately 63 acres and of land, more 
particularly described in Exhibit “B,” that the Primary Owner desires to add to the 
Project boundaries and that may be included in the District. 
 

b.  “Agreement” means this Consent Agreement between the City of San Marcos, Texas 
and Owner. 

   
c. “Bonds” means the bonds, notes and other obligations of a Sub-District.  

 
d. “City” means the City of San Marcos, Texas, a home-rule city located in Hays County, 

Texas. 
 

e. “Industrial and Regional Commercial Land” means those portions of the Land within the 
boundaries of the District that may be developed for industrial, regional commercial or 
office development as defined in the City Code.  
 

f. “Commission” means the Texas Commission on Environmental Quality or its successor 
state agency. 

 
g. “Development Agreement” means the development agreement to be entered into 

concerning the District as amended from time to time by the Parties. 
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h. “District” means the Cotton Center Municipal Utility District No. 1 to be created as a 

special district through special act of the Texas Legislature and as a political subdivision 
of the State of Texas pursuant to Article III Section 52 and Article XVI, Section 59 of the 
Texas Constitution and authorized under Chapters 49 and 54 of the Texas Water Code 
with the authority to construct, operate, manage and maintain water and wastewater 
systems, drainage and water quality systems, roadways, parks and related facilities, and 
authorized to levy an ad valorem tax and issue bonds. 
 

i. “Effective Date” means the date of approval by the City of San Marcos City Council. 
 

j. “Individual Owners” means, collectively, all persons, entities, and trusts (other than 
Walton Texas, LP, Walton Silver Crossing, Walton Austin, Walton Martindale and 
Walton Martindale 2) that own an interest in the Property, including an undivided, tenant-
in-common interest, and that have granted to Walton Texas, LP, full power and authority 
to operate, administer and act for and on their behalf with respect to their interests in the 
Property.   

 
k. “Land” means the approximately 2,358 acres of land located in the City's extraterritorial 

jurisdiction, described by metes and bounds on Exhibit “A”. 
 
l. “Owner” means the Primary Owner and the Individual Owners or any subsequent owner 

of Property that is a successor or assignee of rights from Owner in accordance with 
Section 7.02 of this Agreement.  

 
m. “owner”, when spelled with lower case,  means Primary Owner, the Individual Owners 

and any future owners of any portion of the Property.  
 
n. “Primary Owner” means initially, Walton Texas, LP, and any entity to which Walton 

Texas, LP, may assign its rights and obligations as Primary Owner in accordance with 
Section 7.02 of this Agreement. It is hereby acknowledged that the Primary Owner owns 
various portions of the Property in common with or as a manager for the Individual 
Owners and various Tenants in Common agreements and CCRs and has the right and 
authority to act on behalf of the Individual Owners.  

 
o. “Property” means the Land.  

 
p. “Sub-District” means a municipal utility district created through the sub-division of the 

District pursuant to the District’s Enabling Act and vested with the same authority as the 
District and with total land and boundaries established in accordance with Section 2.02.  

 
 

ARTICLE II DISTRICT 
CREATION 

 
 
Section 2.01 Consent to Creation of District. 

City acknowledges receipt of Primary Owner’s request, in accordance with Section 54.016 of the 
Texas Water Code, for creation of the District that may exercise all powers granted by Chapters 49 and 54 
of the Texas Water Code. On the Effective Date of this Agreement, City has approved an ordinance (a 
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form of which is attached as Exhibit “C”), consenting to the inclusion of the Land within the District. 
City agrees that the Ordinance and this Agreement constitute the City's consent to the creation of the 
District within its ETJ. No further action will be required on the part of City to evidence its consent; 
however, City agrees to promptly provide any reasonable additional confirmation of its consent that may 
be required by Owner or the District if requested to do so. 

 
 
Section 2.02 Division of District.  

a. City and Owner agree that the District will be divided in accordance with the Enabling Act 
into separate Sub-Districts comprised of a minimum of 200 and a maximum of 550 acres 
of land, in no event, will the District and/or a Sub-District comprised of more than 550 
acres be allowed to issue bonds unless the City consents and approves such bond issue.  
  
Any request for a Sub-District that does not meet the size limitations in subpart (a) above 
requires the approval of the City Council.  The City shall consider a size adjustment request so 
as to afford the Owner the flexibility to create economically viable district and marketable 
development.  Notwithstanding the limitations established above, the City agrees that the 
District, initially comprised of 2,358 acres is not subject to these acreage limitations. 

 
b. This Agreement specifically grants the City's consent to the Sub-Districts provided that the 

District has no outstanding bond indebtedness and has not levied an ad valorem tax. The 
District and any Sub-District created by the division of the District shall provide the City a 
copy of the Order completing the division and creating the Sub-District.  

 
c. Each resulting S u b -D istrict created by the division of the District shall be bound by the 

terms of this Agreement.  
 
d. Notwithstanding anything to the contrary contained herein, only a Sub-District created in 

accordance with the parameters of this Section 2.02 shall be able to issue bonds and otherwise 
operate in accordance with the Enabling Act and state law. 

 
 
Section 2.03 Annexation by the City.   
 The City and Owner agree that the District or Sub-Districts will be annexed in accordance with the 
terms of the Development Agreement and the Strategic Partnership Agreement.  
 

Section 2.04 Annexation by the District; Additional Land.  
a. The District or a Sub-District may annex the Additional Land without further consent from 

the City. The City agrees that the Additional Land shall become part of the Project which 
shall be subject to the terms of this Agreement and the Development Agreement. 
 

b. Except as provided in subpart (a) above, the District may not annex any land into its 
boundaries without the prior written consent of the City as required by Section 54.0165 of 
the Texas Water Code. The City may not place any conditions or other restrictions on the 
expansion of the District other than those expressly permitted by Section 54.016(e) of the 
Texas Water Code.  Any land annexed into the District must comply with Chapter 70 of the 
City Code and this Agreement.  
 

c. It is agreed that the annexation of the Additional Land or any land into the District or a Sub-
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District will comply with acreage limits, subject to administrative approval provisions 
detailed in Section 2.02(a). 

 
d. With respect to the Industrial and Regional Commercial Land, the City and Owner agree to 

the following:  
 

i. The Industrial and Regional Commercial Land shall be included in the boundaries 
of the District pursuant to the Enabling Act;  

ii. The Owner agrees that no election authorizing the issuance of debt will be held that 
includes a portion of the Industrial and Regional Commercial Land unless and until 
a revised Concept Land Plan is approved pursuant to the Development Agreement 
that identifies the lands as residential, or final plat is approved by the City which 
provides for residential use of such portion of the Industrial and Regional 
Commercial Land; and   

iii. If any Industrial and Regional Commercial Land is platted or otherwise issued a 
permit for a commercial or industrial use, the District shall take action to remove 
such land from the District, in accordance with Chapter 70 of the City Code and the 
procedures of Chapters 49 and 54 of the Texas Water Code, prior to final plat 
approval by the City.  

 
e. The District and Owner, on behalf of itself and respective successors and assignees, 

covenant and agree that, except upon written consent of the City, neither the District nor 
Owner will: (1) seek or support any effort to incorporate the Land or any part thereof; or (2) 
sign, join in, associate with, or direct to be signed any petition seeking to incorporate the 
Land or seeking to include the Land within the boundaries of any other special district, 
assessment jurisdiction, other municipality, or any other incorporated entity other than the 
City. 

 
 
Section 2.05 Strategic Partnership Agreement.  

a. The Board of Directors of the District (the “Board”) or a Sub-District created by the 
division of the District shall authorize the negotiation and execution of a Strategic 
Partnership Agreement, substantially in the form attached here as Exhibit “D”, which will 
set forth the terms and conditions for the City’s annexation of commercial areas of the Land 
for limited purposes in accordance with Section 43.0751 Texas Local Government Code 
and Section 2.04 of the City Charter.  
 

b. The Strategic Partnership Agreement shall permit the City to impose a sales and use tax on 
all eligible commercial and retail activities in areas annexed for limited purposes at the 
same rate it is imposed by the City, and that the City shall pay the District or Sub-District an 
amount equal to forty percent (40%) of the Sales and Use Tax revenues collected and paid 
to the City as reflected in sales tax reports provided by the Comptroller to the City and the 
City will retain the remainder sixty percent (60%).  
 

c. A Sub-District may not issue bonds until a Strategic Partnership Agreement is negotiated 
and approved by the City and the District or a Sub-District, and a fully executed original 
Strategic Partnership Agreement is provided to the City. 
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Section 2.06 Withdrawal of City Consent.   
 The City’s consent to the creation of the District shall be deemed withdrawn if: 

a. The District is not created by the state within thirty six (36) months from the date of the 
ordinance granting the City’s consent; or 
 

b. The District has not held a confirmation election within twenty four (24) months from the 
date of its creation by the legislature; or 
 

c. The District has not created a Sub-District within twenty four (24) months of the 
confirmation election of the District; or 

 
d. The construction of public improvements, in accordance with a Public Improvements 

Construction Plan approved by the City, has not started on the property in a Sub-District 
within twenty four (24) months of the Sub-District’s confirmation election. It being 
specifically acknowledged that the construction of any public improvements within any 
Sub-district created by the division of the District or any portion of the Land shall be 
deemed to meet this requirement for all of the Land; and upon the commencement of said 
construction on the property in the Sub-District, the withdrawal of City consent shall not 
occur.  

 
 

Section 2.07 Fees.   
a. As additional consideration for this Agreement the Owner shall pay the City an 

Administrative Fee and a Master Development Fee, which is in addition to any other 
applicable City fees and sums due under the Development Agreement.  
 

b. Administrative Fee. An administrative fee of one-hundred and seventy thousand ($170,000) 
dollars shall be paid to the City by the Owner on or before the Effective Date of this 
Agreement. This fee shall be for the sole use and benefit of the City for any purpose as the 
City in its discretion may decide. 
 

c. Master Development Fee. A Master Development fee of approximately one million seven 
hundred thousand ($1,700,000) dollars shall be paid to the City out of the net Owner 
reimbursement from the proceeds from the issuance of bonds by the Sub-District at the rate 
$700 per acre of each Sub-District.   
 

d. The City, Owner, District and resulting Sub-District agree that the payment of the Master 
Development Fee is to be paid from the net Developer reimbursement from the proceeds of 
bonds issued by the Sub-District in conjunction with the closing of each such series of bonds 
but in any event not later than thirty (30) days from the date of closing on a series of bonds. 
After the 10th anniversary of the Effective Date of this Agreement, the per acre fee out of the 
net Owner reimbursement from each series of bonds is subject to increase at a rate equal to 
the percentage increase in the City’s ad valorem tax rate over that same period. 
 

e. The Owner hereby makes a partial assignment of its reimbursement rights to the City as 
evidenced by Exhibit “E” attached hereto and made a part hereof for all purposes. No 
assignment of Owner’s reimbursement rights shall be effective unless and until the City 
receives notice of such assignment accompanied by a fully executed Partial Assignment of 
Reimbursement Rights pursuant to which the city has a right to receive the Master 
Development Fee payable out of owner reimbursements as bonds are issued in accordance 
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with this Agreement.  
 

Section 2.08 Records.  
a. The District or Sub-District shall submit its annual audit to the City when such audit is 

required by the Commission.  
  

b. All public information of the District and Sub-District shall be available to the public in 
accordance with the Texas Public Information Act.  

 
 

Section 2.09 Authority of Consent Agreement.   
a. The City and Owner acknowledge that this Agreement is authorized under state law and 

Chapter 70 of the City’s Code of Ordinances.  The City and Owner further agree; however, 
that certain provisions of Chapter 70 shall be adjusted as provided below with respect to the 
District:   

 
i. 70.053 (a) -- The provisions in Texas Administrative Code, Title 30, Chapter 293.47 

and any other applicable rule allowing for exceptions to the requirement that the 
Developer pay a portion of the costs associated with the construction of the District 
improvements shall be applicable to the Owner and District.   

ii. 70.053(b) – The City agrees to allow reimbursement of soft costs up to fifteen (15%) 
percent of total construction costs per bond issuance.  

iii. 70.053(c) and (d) – The provisions of 6.01(b) of this Agreement will apply with respect 
to the amenities and/or road improvements that may be constructed with bonds.   

iv. 70.054(3) -- The City agrees that the Owner may be required to comply with the 
specifications and standards of the service provider for water service.  

v. 70.054(7) – The City agrees that compliance with Section 6.03 of this Agreement will 
meet this requirement.   

vi. 70.054(14) – The City agrees that Owner will dedicate easements and/or improvements 
to both public and private entities subject to the nature and purpose of such easements 
and improvements.  

 
b. The City and Owner acknowledge that to the extent that there is any conflict between this 

Agreement and Chapter 70, the terms of this Agreement shall prevail.  Further, in the event 
of any conflict between this Agreement or Chapter 70 and TCEQ Rules, the TCEQ Rules 
will prevail.  
 
 

Section 2.10  Deferred Submittal of Required Materials under Chapter 70.   
 Notwithstanding the terms of Chapter 70, the Owner will provide the information listed below 
prior to the Bond election for each Sub-District:   
 

a. Market Study; 
b. Transportation impact statement; 
c. Bond Issue Requirements;  
d. Proposed Tax Rates;  
e. Oversize construction participation agreements (if any); and  
f. Utility district annexations (if applicable).  
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ARTICLE III 
DEVELOPMENT PLAN, PARKS AND ROADWAYS 

 
 

Section 3.01 Land Use.  
 Owner agrees to enter into a Development Agreement with the City to delay annexation of the 
District by the City, establish certain restrictions and commitments imposed and made in connection with 
the development of the District in order to provide increased certainty to Owner and City for a period of 
years’ and to identify land uses and other aspects of the development of the District under the authority 
granted by Section 212.172 of the Texas Local Government Code. The Development Agreement must be 
executed by Owner, approved by the City and filed in the Caldwell County Deed Records prior to any 
Sub-District bond election. The Land will be developed in accordance with the standards and 
requirements set forth in the Development Agreement.  The Conceptual Land Use Plan attached hereto 
as Exhibit “F” is for illustrative purposes only.  The Development Agreement and land plan attached to 
such Development Agreement will provide the land use regulations for the District. 
 

Section 3.02 Parks and Open Space.  
 The parks and open space will be constructed and dedicated in accordance with the Development 
Agreement. 
 

Section 3.03 Roadway Improvements, right-of-way, easements and other land dedications.  
 The roadway improvements, right-of-way, easements and other land dedications will be 
constructed and dedicated in accordance with the Development Agreement.  
 
 

ARTICLE IV 
WATER AND WASTEWATER SERVICES 

 
 
Section 4.01 Water Services.   
 The water service to the District will be provided by a third party provider that holds the CCN to 
serve the area and in accordance with an agreement between the third party provider, the Owner and the 
District or Sub-District.  
 

Section 4.02 Wastewater Services.   
a. The wastewater service to the District will be provided by the City in accordance with a 

wastewater service agreement, the form of which will be attached as an exhibit to the 
Development Agreement.   

 
b. The City hereby agrees to allow the extension, improvement of, and connection to City 

wastewater facilities to provide service to the District up to a maximum of 7,530 service 
units equivalent. Owner anticipates that the District will require 7,530 service units of 
wastewater from the City.  At the time of execution of this Agreement City agrees that it 
will have sufficient wastewater capacity to serve the District.  Upon completion of the 
improvements necessary to connect the District to the City’s wastewater facilities, which 
improvements will be described in the wastewater service agreement referred to in sub-
part (a) above; the City agrees that it will serve the District. City further acknowledges 
that its approval of any preliminary or final subdivision plat of property within the District 
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shall constitute a representation by the City that it has sufficient wastewater capacity 
available to serve the platted lots at the time of plat approval. 

 

ARTICLE V 
AUTHORITY 

 
 
Section 5.01 Authority.  
 This Agreement is entered into under the statutory authority of Section 54.016 of the Texas 
Water Code and Section 212.172 of the Texas Local Government Code. The Parties intend that this 
Agreement guarantee the continuation of the extraterritorial status of the Land; authorize certain general 
uses and development on the Land; provide for infrastructure for the Land; specify the uses and 
development of the Land after annexation; and provide other lawful terms and considerations relating 
to the Land. Except as modified by this Agreement or an approved Development Agreement, Chapter 
70 of the City’s Code of Ordinances effective at the time this Agreement is executed shall apply. 
 
 
Section 5.02 Vested Rights.  
 Execution of this agreement, under Section 212.172 of the Texas Local Government Code, 
constitutes a permit under Chapter 245. 
 
 

ARTICLE VI 
ISSUANCE OF BONDS, TAX RATE 

 
 

Section 6.01 Bonds.  
a. The Sub-District may issues bonds as authorized under applicable state law, the Enabling 

Act, Section 70.053 of the Code and this Agreement as authorized by the City.  
 

b. A The Sub-District shall have authority to issue bonds for the purposes and projects 
identified in the District’s Enabling Act, in Chapter 54 of the Texas Water Code, as 
amended, and any and all other applicable state law applicable to the District’s authority to 
operate and manage its system. Bond financing may be utilized for the construction of 
water infrastructure, wastewater infrastructure, drainage and storm sewer infrastructure, 
water quality, roads – including sidewalks built at the time of the road construction, fire-
fighting  services, and parks and recreation facilities, if applicable, in the future. 

 
c. Bonds issued by the Sub-District shall comply with the following requirements: 

 
i. Maximum maturity of 25 years; 

ii. Except for refunding bonds, the net effective interest rate of the bonds, taking into 
account any discount or premium, will not exceed two percent above the highest 
average interest rate reported by the Daily Bond Buyer in its weekly "20 Bond Index" 
during the one-month period preceding the date notice of sale is given; 

iii. The bonds shall expressly provide that the issuing Sub-District reserves the right to 
redeem the bonds at any time subsequent to the tenth anniversary of the date of 
issuance, without premium; 

iv. The bonds will have a fixed interest rate, not a variable rate, unless the issuing Sub-
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District secures the prior approval of City; and 
v. Any refunding bonds must provide for a minimum of three percent (3%) value savings, 

and the latest maturity of the refunding bonds may not extend beyond the latest 
maturity of the refunded bonds, unless the issuing Sub-District secures the prior 
approval of City. 

 
 
Section 6.02 Economic Feasibility.  
 At least 30 days before issuance of bonds, except refunding bonds, the issuing Sub-District's 
financial advisor shall certify in writing that the bonds are being issued within the existing economic 
feasibility guidelines established by the Commission for Sub-Districts issuing bonds for water, sewer 
or drainage facilities in the county in which the issuing district is located. The Sub-District shall 
deliver certification to the city clerk, the city manager and the director of finance. 
 

Section 6.03 Notice of Bond Issues.  
a. At least th i r ty (30) days before the issuance of bonds, the S u b - District shall 

deliver to the City Manager and City Attorney the notice as to: 
 

i. The amount of the bonds being proposed for issuance;  
 

ii. The projects to be funded by such bonds; and  
 

iii. The proposed debt service tax rate after issuance of the bonds.  
 

b. Within thirty (30) days after the issuing Sub-District closes the sale of a series of bonds, 
the issuing Sub-District shall deliver to the city manager a copy of the final official 
statement for such series of bonds. If the City requests additional information regarding 
such issuance, the Sub-District shall promptly provide such information at no cost to City. 

 

Section 6.04 Compliance with Agreements.  
 At least thirty (30) days before issuance of bonds, the Sub-District shall certify to City in writing 
that the Sub-District is in substantial compliance with the Consent Ordinance approved by the City, with 
this Agreement, the Strategic Partnership Agreement and all other agreements between City, the District or 
Sub-Districts. 
 

Section 6.05 Tax Rate.  
 The Sub-Districts’ ad valorem tax rate will approximate or exceed the City’s tax rate.    
 

Section 6.06 Notice of Tax Rate and Material Events.  
 The Sub-District shall: 
 

a. Send a copy of each order levying an ad valorem tax rate to the City within thirty (30) 
days after the adoption; 

 
b. Send a copy of each annual audit to City pursuant to 2.08(b) of this Agreement; 

 
c. Provide a copy to City of each material event notice filed under applicable federal 
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securities laws or regulations within thirty (30) days after filing;  
 

d. Notify the City of the date for the confirmation election; and 
 

e. Provide notice to the City of the creation of any Sub-District. 
 
 

ARTICLE VII 
TERM, ASSIGNMENT AND REMEDIES  
 
 

Section 7.01 Term.   
 The term of this Agreement will commence on the Effective Date and continue for twenty 
(20) years thereafter, unless terminated on an earlier date under other provisions of this Agreement 
or by written agreement of the City,  Owner and District. Upon the expiration of twenty (20) years, this 
agreement may be extended, at the Owner’s request and with City Council approval, for up to two 
additional successive ten year periods.  
 

Section 7.02 Assignment. 
a .  Owner may assign this Agreement with respect to all or part of such Owner’s ownership 

portion of Property from time to time to a purchaser of all or a portion of the Property.  Any 
assignment must be in writing, must set forth the assigned rights and obligations without 
modification or amendment, and must be executed by Owner and the proposed assignee. 
Owner shall provide City and Primary Owner notice of each such assignment, including a 
copy of the assignment.  Upon such assignment or partial assignment, Owner shall be fully 
released from any and all obligations under this Agreement and shall have no further 
liability with respect to the part of the Property so assigned, except as to a default that 
occurred prior to the date of the assignment, provided that the assignee assumes any and all 
obligations under this Agreement applicable to the part of Property included in the 
assignment.  A default by any subsequent assignee shall not constitute a default by Owner 
under this Agreement, but only under such partial assignment.  
 

b. Primary Owner may assign, in whole but not in part, its rights and obligations as Primary 
Owner so long as it owns any portion of the Property (the "Ownership Threshold"), 
provided that the assignee assumes any and all obligations under this Agreement applicable 
to the part of Property included in the assignment.  Notice of all assignments of the rights 
and obligations of the Primary Owner shall be given to the City within fifteen (15) days 
after execution, and thereafter such Notice shall be recorded in the real property records of 
the County.  When Primary Owner, together with its affiliates, does not satisfy the 
Ownership Threshold, the rights and obligations of the Primary Owner shall automatically 
terminate; and from and after such termination, this Agreement shall be interpreted without 
regard to such rights and obligations. 
 
 

Section 7.03 Remedies.  
a. In the event of default by any party, a non-defaulting party may give the defaulting 

party written notice specifying the default (the “Notice”). If the defaulting party fails to 
fully cure any default that can be cured by the payment of money ("Monetary Default") 
within thirty (30) days after receipt of the Notice, or fails to commence the cure of any 
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default specified in the Notice that is not a Monetary Default within thirty (30) days of 
the date of the Notice, and thereafter to diligently pursue such cure to completion, 
then the other party shall be entitled to a proper writ issued by a court of competent 
jurisdiction compelling and requiring the defaulting party to observe and perform the 
covenants, obligations and conditions described in this Agreement. The non-defaulting 
party may employ attorneys to pursue its legal rights and if it prevails before any 
court or agency of competent jurisdiction, the defaulting party shall be obligated to pay 
all expenses incurred by the non-defaulting party, including reasonable attorneys’ fees 
not to exceed the usual and customary rate charged by the City Attorney.  

 
b. No bonds shall be issued during any period in which Owner is not in compliance 

with any consent requirements contained in this Agreement or any court order 
compelling performance under this Agreement.  Further, during the cure period and 
continuing until the default or breach is cured, the District is prohibited from taking 
any affirmative act to issue Bonds until the default or breach has been cured.  The 
City shall have all rights to enjoin the issuance of Bonds during any period during 
which a default or breach remains uncured under this Section.  If Owner fails to 
cause the District to cure any default or breach, Owner shall not enter into any 
agreements with the District or seek reimbursement from the District for any 
expenses incurred in connection with the District or the development of the Land 
until the default or breach has been cured. 

 

7.04 Cooperation. 
a. The City, Owner, and the District each agree to execute any further documents or 

instruments as may be necessary to evidence their respective agreements. 
 
b. In the event of any third party lawsuit or other claim relating to the validity of this 

Agreement or any actions taken hereunder, the City, Owner, and the District agree to 
cooperate in the defense of such suit or claim, and to use their respective best efforts to 
resolve the suit or claim without diminution in their respective rights and obligations 
under this Agreement. 

 
 

ARTICLE VIII 
MISCELLANEOUS PROVISIONS 

 
 

Section 8.01 Notice.   
 Any notice given under this Agreement must be in writing and may be given: (i) by depositing 
it in the United States mail, certified, with return receipt requested, addressed to the party to be notified 
and with all charges prepaid; or (ii) by depositing it with Federal Express or another service 
guaranteeing “next day delivery”, addressed to the party to be notified and with all charges prepaid; 
(iii) by personally delivering it to the party, or any agent of the party listed in this Agreement, or (iv) 
by facsimile with confirming copy sent by one of the other described methods of notice set forth. Notice 
by United States mail will be effective on the earlier of the date of receipt or three (3) days after the 
date of mailing. Notice given in any other manner will be effective only when received. For purposes 
of notice, the addresses of the parties will, until changed as provided below, be as follows: 
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City:  City of San Marcos  
630 East Hopkins  
 San Marcos, Texas 78666 
Attention: City Manager 

 
With Required Copy to:  City Attorney, Legal Department   

630 East Hopkins  
San Marcos, Texas 78666 

 
Owner:  Walton Texas, LP 

c/o Walton Development and Management TX, LLC 
1445 Ross Avenue, Suite 4775 
Dallas, Texas 75202 
Attention: John Vick 

 
With a Copy to:  Walton Texas, LP 

c/o Walton Development and Management TX, LLC 
515 Congress Avenue, Suite 1620 
Austin, Texas 78701 
Attention: Becky Collins 

 
With a Copy to:  Walton International Group (USA), Inc. 

4800 N. Scottsdale Road, Suite 4400 
Scottsdale, AZ 85251 

Attn: Wayne G. Souza, General Counsel 
 

With a Copy to:  Steven Metcalfe 
Metcalfe Wolff Stewart & Williams 
221 W. 6th Street  
Suite 1300 
Austin, Texas 78701 
 

District: Trey Lary  
Allen Boone Humphries Robinson, LLP 
1108 Lavaca Street 
Suite 510 
Austin, Texas 7870I 
 

 
The parties may change their respective addresses to any other address within the United States of 
America by giving at least five (5) days written notice to the other party. Owner and the District 
may, by giving at least five (5) days written notice to the City, designate additional parties to 
receive copies of notices under this Agreement. 

 
 
Section 8.02 Severability; Waiver. 

a. If any provision of this Agreement is illegal, invalid, or unenforceable, under present or 
future laws, it is the intention of the parties that the remainder of this Agreement not be 
affected, and, in lieu of each illegal, invalid, or unenforceable provision, that a provision 
be added to this Agreement which is legal, valid, and enforceable and is as similar in 
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terms to the illegal, invalid or enforceable provision as is possible. 
 

b. Any failure by a Party to insist upon strict performance by the other Party of any material 
provision of this Agreement will not be deemed a waiver thereof or of any other 
provision, and such Party may at any time thereafter insist upon strict performance of any 
and all of the provisions of this Agreement. 

 
 

Section 8.03 Applicable Law and Venue.  
 The interpretation, performance, enforcement and validity of this Agreement is governed by the 
laws of the State of Texas. Venue will be in a court of appropriate jurisdiction in Caldwell County, 
Texas. 
 
 
Section 8.04 Entire Agreement.  
 This Agreement contains the entire agreement of the Parties. With the exception of the 
Development Agreement and the Strategic Partnership Agreement, there are no other agreements or 
promises, oral or written, between the Parties regarding the subject matter of this Agreement. This 
Agreement can be amended only by written agreement signed by Owner, City and District (after its 
creation). 
 
 
Section 8.05 Exhibits, Headings, Construction and Counterparts.  
 All schedules and exhibits referred to in or attached to this Agreement are incorporated into 
and made a part of this Agreement for all purposes. The paragraph headings contained in this Agreement 
are for convenience only and do not enlarge or limit the scope or meaning of the paragraphs. Wherever 
appropriate, words of the masculine gender may include the feminine or neuter, and the singular may 
include the plural, and vice-versa. The Parties acknowledge that each of them have been actively and 
equally involved in the negotiation of this Agreement. Accordingly, the rule of construction that any 
ambiguities are to be resolved against the drafting party will not be employed in interpreting this 
Agreement or any exhibits hereto. This Agreement may be executed in any number of counterparts, each 
of which will be deemed to be an original, and all of which will together constitute the same 
instrument. This Agreement will become effective only when one or more counterparts, individually or 
taken together, bear the signatures of all of the parties. 
 
 
Section 8.06 Time.  
 Time is of the essence of this Agreement. In computing the number of days for purposes of 
this Agreement, all days will be counted, including Saturdays, Sundays and legal holidays observed 
by banks in Hays County; however, if the final day of any time period falls on a Saturday, Sunday 
or legal holiday, then the final day will be deemed to be the next day that is not a Saturday, Sunday or 
legal holiday. 
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Section 8.07 Authority for Execution.  
 The City certifies, represents, and warrants that the execution of this Agreement is duly 
authorized and adopted in conformity with its City Charter and City ordinances.  Owner hereby 
certifies, represents, and warrants that the execution of this Agreement is duly authorized and adopted 
in conformity with the articles of incorporation and bylaws or partnership agreement of each entity 
executing on behalf of Owner. 
 

Section 8.08 Exhibits.  
 The following exhibits are attached to this Agreement, and made a part hereof for all 
purposes: 
 

Exhibit “A” – Metes and Bounds Description of the Land 
Exhibit “B”– Map depicting Additional Land  
Exhibit “C” – Form of Consent Ordinance 
Exhibit “D” – Form of Strategic Partnership Agreement 
Exhibit “E” – Assignment and Assumption Agreement 
Exhibit “F” – Conceptual Land Use Plan 
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement on the 

dates indicated below. 
 

CITY OF SAN MARCOS, TEXAS 
 
 
 
 
 
By: ___________________________ 

Daniel Guerrero, Mayor 
 
 
 
 
 
 

ATTEST: 
 
 
_____________________________ 
Jamie Lee Pettijohn 
City Clerk 
 
 

 
 

STATE OF TEXAS  § 
§ 

COUNTY OF HAYS    § 
 
This instrument was acknowledged before me the __ day of ________, 2014 by __________________, 
Mayor of City of San Marcos, Texas, a home-rule city, on behalf of the City. 
 
 
 

 
 
Notary Public Signature 
 
 
 
 
 
Printed Name: ___________________________ 
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WALTON TEXAS, LP, , a Texas limited partnership, on behalf of itself in its capacity as an Owner 
of the Property and on behalf of the Individual Owners in its capacity as operator and manager of the 
interests of the Individual Owners of the Property 
 
By:  Walton Texas GP, LLC, a Texas limited liability company, 

its General Partner 
 
 

By: WALTON INTERNATIONAL GROUP, INC, a Nevada corporation, its Manager 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
 

 
 

 
STATE OF ARIZONA § 
  §  
COUNTY OF MARICOPA  § 
 
 
This instrument was acknowledged before me on ______________________, 2014, by 
______________________________ and _____________________________, each an Authorized 
Signatory of Walton International Group, Inc., a Nevada corporation, Manager of Walton Texas GP, 
LLC, a Texas limited liability company, General Partner of Walton Texas, LP, a Texas limited 
partnership, on behalf of such partnership. 
 
 
             
       Notary Public, State of Arizona 
  [Seal] 
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WALTON SILVER CROSSING LP, an Alberta (Canada) limited partnership  
 
By: WALTON SILVER CROSSING CORPORATION, an Alberta (Canada) corporation,  

its General Partner 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
 
 
PROVINCE OF ALBERTA   ) 

) 
CITY OF CALGARY    ) 
 
 

On this ____ day of ________________, 2014, before me, a Notary Public in and for said 
Province of Alberta, personal appeared 
_________________________________________ and_______________________________, to me 
personally known, who, being by me duly sworn (or affirmed), did say that each of them is an 
Authorized Signatory of Walton Silver Crossing Corporation, an Alberta (Canada) corporation, the 
General Partner of Walton Silver Crossing LP, an Alberta (Canada) limited partnership, and that said 
instrument was signed on behalf of said limited partnership by authority of its partners, and said persons 
acknowledged said instrument to be the free act and deed of said General Partner for and on behalf of the 
said limited partnership. 

IN WITNESS WHEROF, I have hereunto set my hand and affixed my seal the day and year last 
above written. 
 
 
             

Notary Public in and for the Province of Alberta 
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WALTON TX AUSTIN LAND LP, an Alberta (Canada) limited partnership  
 
By: WALTON TX AUSTIN LAND CORPORATION, an Alberta (Canada) corporation,  

its General Partner 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
PROVINCE OF ALBERTA   ) 

) 
CITY OF CALGARY    ) 
 
 

On this ____ day of ________________, 2014, before me, a Notary Public in and for said 
Province of Alberta, personal appeared __________________________________ and 
___________________________________, to me personally known, who, being by me duly sworn (or 
affirmed), did say that each of them is an Authorized Signatory of Walton TX Austin Land Corporation, 
an Alberta (Canada) corporation, the General Partner of Walton TX Austin Land LP, an Alberta 
(Canada) limited partnership, and that said instrument was signed on behalf of said limited partnership 
by authority of its partners, and said persons acknowledged said instrument to be the free act and deed of 
said General Partner for and on behalf of the said limited partnership. 

IN WITNESS WHEROF, I have hereunto set my hand and affixed my seal the day and year last 
above written. 
 
 
             

Notary Public in and for the Province of Alberta 
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WALTON TX MARTINDALE LP, an Alberta (Canada) limited partnership  
 
By: WALTON TX MARTINDALE CORPORATION, an Alberta (Canada) corporation,  

its General Partner 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
 
 
PROVINCE OF ALBERTA   ) 

) 
CITY OF CALGARY    ) 
 
 

On this ____ day of ________________, 2014, before me, a Notary Public in and for said 
Province of Alberta, personal appeared ____________________________________ and 
____________________________________, to me personally known, who, being by me duly sworn (or 
affirmed), did say that each of them is an Authorized Signatory of Walton TX Martindale Corporation, 
an Alberta (Canada) corporation, the General Partner of Walton TX Martindale LP, an Alberta (Canada) 
limited partnership, and that said instrument was signed on behalf of said limited partnership by 
authority of its partners, and said persons acknowledged said instrument to be the free act and deed of 
said General Partner for and on behalf of the said limited partnership. 

IN WITNESS WHEROF, I have hereunto set my hand and affixed my seal the day and year last 
above written. 
 
 
             

Notary Public in and for the Province of Alberta 
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WALTON TX MARTINDALE LP 2, an Alberta (Canada) limited partnership  
 
By: WALTON TX MARTINDALE 2 CORPORATION, an Alberta (Canada) corporation,  

its General Partner 
 

By:        
Name:         
Its:        

 
By:        
Name:         
Its:        

 
 
PROVINCE OF ALBERTA   ) 

) 
CITY OF CALGARY    ) 
 
 

On this ____ day of ________________, 2014, before me, a Notary Public in and for said 
Province of Alberta, personal appeared ____________________________________ and 
________________________________, to me personally known, who, being by me duly sworn (or 
affirmed), did say that each of them is an Authorized Signatory of Walton TX Martindale 2 Corporation, 
an Alberta (Canada) corporation, the General Partner of Walton TX Martindale LP 2, an Alberta 
(Canada) limited partnership, and that said instrument was signed on behalf of said limited partnership 
by authority of its partners, and said persons acknowledged said instrument to be the free act and deed of 
said General Partner for and on behalf of the said limited partnership. 

IN WITNESS WHEROF, I have hereunto set my hand and affixed my seal the day and year last 
above written. 
 
 
              

Notary Public in and for the Province of Alberta 
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COTTON CENTER MUNICIPAL UTILITY DISTRICT NO. 1 
 

By:      
Name:      
Title:      
Date:      
 

 
 
 
 
ATTEST: 
 
      
Name:      
Title:      
 
 
 
 
 
 
 

STATE OF TEXAS  § 
§ 

COUNTY OF HAYS  § 
 
This instrument was acknowledged before me the   day of ________, 2014__________________, 
President of Cotton Center Municipal Utility District No.1 , a district operating under Chapters 49 
and 54 of the Texas Water Code, on behalf of said District. 
 
 
 
 

Notary Public Signature 
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EXHIBIT “A”  

 
Metes and Bounds Description of the Land 
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EXHIBIT “B” 
 

MAP DEPICTING ADDITIONAL LAND 
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EXHIBIT “C” 
 

FORM OF CONSENT ORDINANCE  
 

ORDINANCE NO. ___ 
 

AN ORDINANCE GRANTING THE CONSENT OF THE CITY OF SAN 
MARCOS, TEXAS, TO THE CREATION OF COTTON CENTER 
MUNICIPAL UTILITY DISTRICT NO. 1 WITHIN THE CITY'S 
EXTRATERRITORIAL JURISDICTION 

 
WHEREAS, the City of San Marcos (the "City") received a Petition for Consent to the 

Creation of a MUNICIPAL UTILITY DISTRICT for 2,358 acres currently located in the City's 
extraterritorial jurisdiction, a copy of which petition is attached as Exhibit A; and 

 
WHEREAS, Section 54.016 of the Texas Water Code and Section 42.042 of the Local 

Government Code provide that land within a municipality's extraterritorial jurisdiction may not be 
included within a district without the municipality's written consent;  

 
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 

SAN MARCOS, TEXAS:  
That the City Council of the City of San Marcos, Texas, gives its written consent to the 

creation of the Cotton Center Municipal Utility District No. 1 on 2,358  acres of land, as 
described in the attached petition. 

 
 
PASSED AND APPROVED on the   day of   ,,  2014. 

 
 
  
 _______________________ 
 Mayor 
 
 
 
ATTEST: 

 
 
 
 
 

Secretary 
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EXHIBIT “D” 
 

FORM OF STRATEGIC PARTNERSHIP AGREEMENT 
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EXHIBIT “E” 
 

ASSIGNMENT AND ASSUMPTION AGREEMENT 
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EXHIBIT “F” 
 

CONCEPTUAL LAND USE PLAN 
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